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(i) 
STATEMENT OF QUESTIONS PRESENTED 


A. Whether the Federal Trade Commission may! 
lawfully issue an order to cease and desist from repre- 
senting that combs for use on human hair are "rubber ~ 
resin" when the complaint on which said order is based 
and the issues raised thereon are directed only against 
representations that said combs are "rubber" and/or 
"hard rubber." : 


B. Whether the Federal Trade Commission may | 
lawfully issue an order to cease and desist from : 
representing that combs for use on human hair are | 
"resin rubber" and "not vulcanized hard rubber" when | 


the complaint on which said order is based and the 


issues raised thereon are directed only against repre-. 
sentations that said combs are "rubber" and/or "hard | 
rubber." | 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13,986 


VULCANIZED RUBBER & PLASTICS COMPANY, ! 
Petitioner, 
v. | 


FEDERAL TRADE COMMISSION, 


Respondent. 


ON PETITION TO REVIEW ORDER OF THE FEDERAL TRADE COMMISSION | 


BRIEF FOR PETITIONER 


I 
JURISDICTIONAL STATEMENT 


Petitioner, Vulcanized Rubber & Plastics Company, petitions 
this Honorable Court for review of the Opinion and Final Order of the 
Federal Trade Commission issued on April 26, 1957 and served on 
petitioner on May 2, 1957 In the Matter of Vulcanized Rubber & Plastics 
Company, Docket No. 6222, wherein petitioner was ordered to cease 
and desist from certain acts and practices alleged to be unfair within 
the intent and meaning of the Federal Trade Commission Act. Juris- 
diction of this appeal is granted to this Honorable Court by Section 5 (c) 
of the Act of March 21, 1938 (52 Stat. 111, 15 USC sec. 45 (e) and 
Rule 38 of this Court. 





I 
STATEMENT OF CASE 


Petitioner, Vulcanized Rubber & Plastics Company, is a corpora- 
tion duly organized and doing business under the laws of the State of 
Maine, with its general offices located at 261 Fifth Avenue, New York 
16, New York. 


On June 25, 1954 the Federal Trade Commission filed a complaint 
against petitioner charging in substance that petitioner has a substantial 
volume of business in the manufacture, sale and distribution in inter- 
state commerce of combs for use on human hair; that the petitioner is 
in substantial competition with other corporations in the sale and dis- 
tribution of said combs; that petitioner's representations in the brand- 
ing and advertising of said combs as “rubber” and "hard rubber" are 
false and misleading in that said combs are not made or composed of 
"rubber" or "hard rubber"; and that said representations are to the 
prejudice and injury of the purchasing public and of the petitioner's 
competitors and constitute unfair methods of competition and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act (J.A. 1). 


Petitioner duly filed an answer to this complaint denying the 
principal allegations summarized above (J.A. 4). 


A hearing on the issues thus joined commenced before the Honor- 
able Loren H. Laughlin, Hearing Examiner of the Federal Trade Com- 
mission, on November 8, 1954. The hearing continued at intervals 
in Washington, D. C., New York, New York and Akron, Ohio to May 
23, 1956. 


The issue of the hearing was whether combs made for use on 
human hair are falsely and deceptively branded and advertised as 
"rubber" and "hard rubber" unless the process. of manufacture includes 
vulcanization of the rubber content of said combs with a large percentage 
of sulphur. ma 





3 
Counsel supporting the complaint at the hearing took the position 
that the meaning of the term "rubber" when applied to a comb made for 


use on human hair is "hard rubber" and that "hard rubber" means only 
a comb made by a process that includes sulphur vulcanization. 


In 1950 petitioner, which prior thereto had made its "rubber" 
and "hard rubber" combs by a process that included sulphur vulcaniza- 
tion, commenced to make said combs by a new process, which did not 
include sulphur vulcanization. 


In 1950 after petitioner commenced to make combs __ new 
process, the Federal Trade Commission questioned the propriety of 
petitioner's continuing to brand and advertise as "rubber" and "hard 
rubber" combs made by the new process. In 1951, following submission 
to the Commission of all the material facts in respect of the new process, 
the Commission informed petitioner that it contemplated no further pro- 
ceedings in the matter. In reliance upon this ruling the petitioner pro- 
ceeded to scrap approximately $200,000 worth of equipment. for making 
"rubber" and "hard rubber" combs by the former process that included 
sulphur vulcanization. In 1954 the Commission reopened the matter by 
filing the complaint herein. 


Petitioner took the position at the hearing that the ma "rubber" 
and "hard rubber" when applied to a comb made for use on human hair 
are not limited in their meaning to combs made only by a process that 
includes sulphur vulcanization, and that said combs are factually and 
fairly branded and advertised as "rubber" and "hard rubber" when 
made, as are the petitioner's, from approximately 13 per cent rubber 
(Butadiene-Acrylonitrile Copolymers), 85 per cent resin compound 
(Acrylonitrile Styrene Copolymers) and 2 per cent stabilizer and color. 


In substance, petitioner's position was that a product is factually 
and fairly designated as a "rubber" product if the rubber content of the 
product is an ingredient essential to the end use of the product; and that 
the term "hard rubber" is nota term of art but factually and fairly may 
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be applied to any rubber that is hardened by any process of manufacture. 


On August $1, 1956 the hearing examiner filed his Initial Decision 
(J.A. 8). He held therein that the allegations of the complaint were 
established, and entered an order directing petitioner to cease and 
desist from representing, in connection with the offering for sale, sale 
and distribution in interstate commerce, that combs made for use on 
human hair are, or are made of, "rubber" and "hard rubber" unless 
said combs "are in fact made of vulcanized hard rubber." 


Petitioner appealed to the Federal Trade Commission from the 
Initial Decision of the hearing examiner; and following oral and written 
argument on said appeal the Commission issued on April 26, 1957 
(a) an Opinion adopting the findings, conclusions and order of the hear- 
ing examiner (J.A. 49 and (b) a Final Order directing petitioner to file 
a compliance report within sixty (60) days after service of said Final 
Order (J.A. 48). 


Thereafter, on July 1, 1957 petitioner filed a Petition for Review 
of the Order of the Federal Trade Commission in the United States 
Court of Appeals for the District of Columbia Circuit (J.A. 56). 


On November 4, 1957 respondent apprised petitioner that it takes 
the position that its Final Order prohibits petitioner from representing 
that combs sold and distributed by it in interstate commerce for use on 
human hair are “rubber-resin" (J.A. 72). 


On November 22, 1957 petitioner moved this Honorable Court for 
leave to amend its Petition for Review (J.A. 73) which motion was 
granted by the Court (J.A.78). Thereupon petitioner filed an Amend- 
ed Petition for Review of the Order of the Federal Trade Commission 
on December 23, 1957 (J.A. 78). 
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mm 

STATUTE INVOLVED | 
Section 5 of the Federal Trade Commission Act, 38 Stat. 719, 

as amended, 58 Stat. 111, 66 Stat. 632; 15 USCA sec. 45, provides as 


follows: 


Section 5 (a): 


Unfair methods of competition in commerce, and unfair or 
| 
deceptive acts or practices in commerce, are declared unlawful. 


The Commission is empowered and directed to prevent persons, 
partnerships, or corporations, except banks, common carriers subject 
to the Acts to regulate commerce, air carriers and foreign air carriers 
subject to the Civil Aeronautics Act of 1938, and persons, partnerships, 
or corporations subject to the Packers and Stockyards Act, 1921, except 
as provided in Section 406(b) of said Act, from using unfair methods of 
competition in commerce and unfair or deceptive acts or practices in 
commerce. | 


Section 5 (b): 


Whenever the Commission shall have reason to believe that any 
such person, partnership or corporation has been or is using any unfair 
method of competition or unfair or deceptive act or practice in com- 
merce, and if it shall appear to the Commission that a proceeding by it 
in respect thereof would be to the interest of the public, it shall issue 
and serve upon such person, partnership, or corporation a complaint 
stating its charges in that respect and containing a notice of a hearing 
upon a day and at a place therein fixed at least thirty days after the 
service of said complaint. The person, partnership, or corporation 
so complained of shall have the right to appear at the place and time so 
fixed and show cause why an order should not be entered by the Com- 


mission requiring such person, partnership, or corporation to cease 
and desist from the violation of the law so charged in said complaint. 
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Any person, partnership or corporation may make application, and 
upon good cause shown may be allowed by the Commission to intervene 
and appear in said proceeding by counsel or in person. The testimony 
in any such proceeding shall be reduced to writing and filed in the office 
of the Commission. If upon such hearing the Commission shall be of 
the opinion that the method of competition or the act or practice in 
question is prohibited by Sections 41-46 and 47-58 of this title, it shall 
make a report in writing in which it shall state its findings as to the 
facts and shall issue and cause to be served on such person, partner- 
ship, or corporation an order requiring such person, partnership, or 
corporation to cease and desist from using such method of competition 
or such act or practice. Until the expiration of the time allowed for 
filing a petition for review, if no such petition has been duly filed with- 
in such time, or, if a petition for review has been filed within such 


time then until the transcript of the record in the proceeding has been 
filed in a circuit court of appeals of the United States, as hereinafter 


provided, the Commission may at any time, upon such notice and in 
such manner as it shall deem proper, modify or set aside, in whole or 
in part, any report or order made or issued by it under this section, 
whenever in the opinion of the Commission conditions of fact or of law 
have so changed as to require such action or if the public interest shall 
so require: Provided, however, That the said person, partnership, or 
corporation may, within sixty days after service upon him or it of said 
report or order entered after sucha reopening, obtain a review thereof 
in the appropriate court of appeals of the United States, in the manner 
provided in subsection (c) of this section. 


IV 
STATEMENT OF POINTS 


A. It was error for the Federal Trade Commission to prohibit 
petitioner from representing that combs manufactured, sold and 
distributed by petitioner in interstate commerce for use on human 
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hair are "rubber-resin" when the complaint on which said order is 
based and the issues raised thereon are directed only against repre- 


sentations that said combs are "rubber" and/or "hard rubber. " 


B. It was error for the Federal Trade Commission to prohibit 
petitioner from representing that combs manufactured, sold and dis- 
tributed by petitioner in interstate commerce for use on human hair 
are "resin rubber" and "not vulcanized hard rubber" when the complaint 
on which said order is based and the issues raised thereon are directed 
only against representations that said combs are "rubber" and/or "hard 
rubber." 


Vv 
SUMMARY OF ARGUMENT i 


The Order of the respondent is improper, invalid and exceeds 
the power, jurisdiction and authority of the respondent to the extent 
that it prohibits representations not within the scope of the complaint 
against the petitioner. 


The respondent charged in its complaint against the petitioner 
that the petitioner was in violation of the Federal Trade Commiss ion 
Act in representing that combs manufactured, sold and distributed by 
the petitioner in interstate commerce for use on human hair are 
"rubber" and/or "hard rubber" when said combs are composed in large 
part of other materials. 


The Order of the respondent prohibits the petitioner from repre- 
senting that said combs are "rubber" and/or "hard rubber" except as 
said combs "are in fact made of vulcanized hard rubber." | The peti- 
tioner concedes that the terms "rubber" and "hard rubber" are within 
the scope of the complaint and the issues raised thereon; and the 


petitioner does not seek review of this aspect of the Order of the 
respondent. 


However, the respondent ta its Order also prohibits the petitioner 
a ne ip 
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from representing that combs manufactured, sold and distributed by 
the petitioner in interstate commerce for use on human hair are 
"rubber-resin," or "resin rubber" and "not vulcanized hard rubber." 
The petitioner disputes that the terms "rubber-resin" and "resin ~* 
rubber" are within the scope of the complaint and the issues raised 
thereon. 


The petitioner further disputes that the respondent can lawfully 
prohibit the petitioner from representing that said combs are "not 
vulcanized hard rubber" when such is the fact. 


VI 
ARGUMENT 
A. The complaint and issues raised thereon are 


limited to the use of the terms "rubber" and 
"hard rubber." 


The complaint of the respondent charged violations of the Federal 
Trade Commission Act in respect of the manufacture, sale and distri- 
bution by the petitioner in interstate commerce of combs for use on 
human hair stamped and branded "rubber" and "hard rubber" (J.A. 1). 

The complaint was confined solely to the use by the petitioner of 
the terms "rubber" and "hard rubber" on and in connection with said 
combs. 


The issues at the hearing on the complaint were also confined 
solely to representations by the petitioner that combs manufactured, 
sold and distributed by the petitioner in commerce were "rubber" and 
"hard rubber." As the hearing examiner stated in his Initial Decision, 
"this case has been entirely tried * * * upon the issues thereof which 
present the more limited question of whether respondent's combs * * * 
can properly be labeled and advertised as 'rubber' and ‘hard rubber’ 
combs" (J.A. 11, 12). 
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"The gist of this proceeding," as the hearing examiner stated in 
his Initial Decision, "is whether or not the representations of respond- 
ent in its advertising and labeling or branding of combs * * * as 
"Hard Rubber' or 'Rubber' are false, misleading and deceptive" 
(J.A.1415). The hearing examiner found "that the word ‘rubber’ when 
stamped or branded on a comb indicates that the same is a "hard 
rubber’ comb" (J.A.17,18) and that the term "hard rubber" is properly 
applied only to a product resulting from vulcanizing sulphur and rubber 


(J.A. 17). : 


Since the petitioner's combs stamped and branded "rubber" and 
"hard rubber" admittedly did not contain sulphur and were not 
vulcanized (J.A. 21) the hearing examiner found that such repre- 
sentations constituted misbranding and misadvertising in violation of 
the Federal Trade Commission Act (J.A. 1). The hearing 
examiner therefore ordered that the petitioner cease and desist from 
representing that its combs are "rubber" or "hard rubber" except as 
said combs "are in fact made of vulcanized hard rubber" (J.A.47, 48). 
The petitioner does not seek review of this aspect of the respondent's 
Order. | 


The respondent adopted the findings, the conclusions and the 
order of the hearing examiner. In its Opinion the respondent 
emphasized, as did the hearing examiner, that the only issues raised 
by the complaint were whether the use of the terms "rubb er" and 
"hard rubber" by the petitioner on its combs were false and deceptive 
branding and advertising of said combs under Section 5 of the Federal 
Trade Commission Act (J.A. 49, 50). | 


B. The terms "rubber-resin" and "resin rubber" 
are outside the scope of the complaint and the 
issues raised thereon. | 

In addition to prohibiting the petitioner from representing that 
its combs are "rubber" and/or "hard rubber" except as said combs 


"are in fact made of vulcanized ere ceeer the respondent by its 
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from representing that combs manufactured, sold and distributed by 
the petitioner in interstate commerce for use on human hair are 
"rubber-resin," or "resin rubber" and "not vulcanized hard rubber." 
The petitioner disputes that the terms "“rubber-resin" and "resin 
rubber" are within the scope of the complaint and the issues raised 
thereon. 


The petitioner further disputes that the respondent can lawfully 
prohibit the petitioner from representing that said combs are "not 
vulcanized hard rubber" when such is the fact. 


VI 
ARGUMENT 
A. The complaint and issues raised thereon are 


limited to the use of the terms "rubber" and 
"hard rubber." 


The complaint of the respondent charged violations of the Federal 
Trade Commission Act in respect of the manufacture, sale and distri- 
bution by the petitioner in interstate commerce of combs for use on 
human hair stamped and branded "rubber" and "hard rubber" (J.A. 1). 

The complaint was confined solely to the use by the petitioner of 
the terms "rubber" and "hard rubber" on and in connection with said 
combs. 


The issues at the hearing on the complaint were also confined 
solely to representations by the petitioner that combs manufactured, 
sold and distributed by the petitioner in commerce were "rubber" and 
"hard rubber." As the hearing examiner stated in his Initial Decision, 
"this case has been entirely tried * * * upon the issues thereof which 
present the more limited question of whether respondent's combs * * * 
can properly be labeled and advertised as 'rubber' and ‘hard rubber' 
combs" (J.A. 11, 12). 
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"The gist of this proceeding," as the hearing examiner stated in 
his Initial Decision, "is whether or not the representations of respond- 
ent in its advertising and labeling or branding of combs * * * as 
"Hard Rubber’ or 'Rubber' are false, misleading and deceptive" 
(J.A.1415). The hearing examiner found "that the word 'rubber' when 
stamped or branded on a comb indicates that the same is a thard 
rubber’ comb" (J.A.17,18) and that the term "hard rubber" is properly 
applied only to a product resulting from vulcanizing | and rubber 
(J.A. 17). 


Since the petitioner's combs stamped and branded rubber” and 
"hard rubber" admittedly did not contain sulphur and were not 
vulcanized (J.A. 21) the hearing examiner found that such repre- 
sentations constituted misbranding and misadvertising in violation of 
the Federal Trade Commission Act (J.A. 1). The hearing 
examiner therefore ordered that the petitioner cease and desist from 
representing that its combs are “rubber" or “hard rubber" except as 
said combs "are in fact made of vulcanized hard rubber" (J.A.47, 48). 
The petitioner does not seek review of this aspect of the respondent's 
Order. 


The respondent adopted the findings, the conclusions and the 
order of the hearing examiner. In its Opinion the respondent 
emphasized, as did the hearing examiner, that the only issues raised 
by the complaint were whether the use of the terms "rubb er" and 
"hard rubber" by the petitioner on its combs were false and deceptive 
branding and advertising of said combs under Section 5 of the Federal 
Trade Commission Act (J.A. 49, 50). 

B. The terms "rubber-resin" and "resin rubber" 


are outside the scope of the complaint and the 
issues raised thereon. 





In addition to prohibiting the petitioner from representing that 
its combs are "rubber" and/or "hard rubber" except as said combs 
"are in fact made of vulcanized See ‘een the respondent by its 
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Order also prohibits the petitioner from representing that its combs 
are "rubber-resin," or "resin rubber" and "not vulcanized hard rubber." 


The respondent officially notified the petitioner on November 4, 
1954 that its Order prohibits the petitioner from representing that its 
combs are “rubber-resin" (J.A. 72). 


The respondent has conceded to this Honorable Court and the 
petitioner that its Order equally prohibits the petitioner from 
representing that its combs are "resin rubber" and "not vulcanized 
hard rubber" (J.A. 73, 75). 


Neither the term "rubber-resin" nor the term "resin rubber" 
was within the scope of the complaint or the issues raised thereon. 
On the contrary, the hearing examiner in his Initial Decision, which 
was adopted by the respondent, pointedly characterized the petitioner's 
combs as made of a "rubber-resin compound" rather than of "hard 
rubber" (J.A. 46, see also J.A. 22). A comb made of a 


"rubber-resin compound," the hearing examiner stated, "is a far cry 
from any claim that it is ‘hard rubber' * * *¥*"(J.A. 46). 


It is elementary law that relief awarded should be consistent 
with and limited to that sought by the pleadings and the issues raised 
thereon (See 49 CJS Sections 48, 49, 50). This Honorable Court has 
held in Denison v. Lewis, 5 App. D.C. 328, 333 that there was error 
on the part of the Court below in not confining the plaintiff to the 
extent of the relief sought by the complaint. With reference to the 
decision of the United States Court of Appeals for the Fifth Circuit in 
National Labor Relations Board v. Ford Motor Co. , 119 F. 2d 326 
(C.A. 5, 1941), the United States Court of Appeals for the Seventh 
Circuit stated in Reliance Mfg. Co. v. National Labor Relations Board, 
125 F. 2d 311, 322 (C.A. 7, 1941), "The Court found the Board was 
without jurisdiction to make an order broader than the subject matter 
of the complaint. We agree with this conclusion." 
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It is clear that an order of respondent which goes beyond the 
scope of the complaint and the issues raised thereon is subject to 
modification to limit its scope to the issues raised on the complaint, 
Gimbel Bros. , Inc. v. Federal Trade Commission, 116 F. 2d 578, 
579-580 (C.A. 2, 1941). | 


Not only does the Order of the respondent go beyond the scope of 
the complaint and the issues raised thereon, it even goes beyond the 
issues tried (J.A. 11, 12) and beyond the findings of fact of the hearing 
examiner of the respondent (J.A. 8, 14, 15). 


vil 
CONCLUSION 


For the foregoing reasons the petitioner respectfully submits 
that the Order of the respondent is improper, invalid and exceeds the 
power, jurisdiction and authority of the respondent to the extent that 
it prohibits the petitioner from representing that combs manufactured, 
sold and distributed by it in interestate commerce for use on human 
hair are "rubber-resin," or "resin rubber" and "not vulcanized hard 
rubber." 


Therefore, the petitioner respectfully prays this sali Court 
to modify the Order of the respondent entered against the peitionse 
herein as submitted above. 

Respectfully submitted, 


DONALD E. VAN KOUGHNET 
H. DOUGLAS WEAVER 


1701 K Street, N. W. 
Washington 6, D. c. 


Attorneys for Petitioner 
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JOINT APPENDIX 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


J ee 
In the Matter of 


VULCANIZED RUBBER AND PLASTICS DOCKET NO. 
COMPANY, a corporation : 





COMPLAINT 

Pursuant to the provisions of the Federal Trade Commission 
Act, and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Vulcanized Rubber 
and Plastics Company, a corporation, hereinafter referred to as re- 
spondent, has violated the provisions of said Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its ‘ieee ae 
in that respect as follows: 

PARAGRAPH ONE: Respondent Vulcanized Rubber and Plas- 
tics Company is a corporation, organized, existing and doing business 
under and by virtue of the laws of the State of Maine, with its office 
and principal place of business located at 261 Fifth Avenue, New York, 
New York, and its factory at Morrisville, Pennsylvania. ! 

PARAGRAPH TWO: Respondent is now, and for several years 
past has been, engaged in the manufacture, sale and distribution of 
combs designed for use on human hair. Respondent has caused its 
said products, when sold, to be transported from its place of business 
in the State of New York and from its factory at Morrisville; Pennsyl- 
vania, to purchasers thereof located in the various other States of 
the United States and in the District of Columbia and, at all times men- 
tioned herein, has maintained a course of trade in said combs among 
and between the various States of the United States and in the District 
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2 
of Columbia. Respondent's volume of business in said combs in com- 
merce is and has been substantial. 

PARAGRAPH THREE: Respondent, at all times mentioned 
herein, has been, and is now, in substantial competition with other 
corporations, individuals, firms and partnerships in the sale and 
distribution of combs designed for use on human hair, in commerce, 
among and between the various States of the United States and the Dis- 
trict of Columbia. 

3 PARAGRAPH FOUR: In the course and conduct of its afore- 
said business and for the purpose of describing, and to induce the 
purchase of, its combs, respondent has Stamped | and branded its _ 
combs as "Rubber" and "Bard Rubber" thereby representing t that ; said 
“combs are made or composed of rubber or hard rubber as the case 
may be. Respondent has also designated, referred tc to and represented 
its said combs as "Rubber" and "Hard Rubber" in various forms of 


ET 


advertising matter circulated by it. 


PARAGRAPH FIVE: The said representations were and are 
false, misleading and deceptive. In truth and in fact, respondent's 
said combs so stamped, branded and referred to are not made or com- 
posed of "rubber" or "hard rubber" but are made or composed.in | 
large part of materials other than rubber or hard rubber. : 

PARAGRAPH SIX: There are, among the purchasing public, 
substantial numbers of persons who prefer combs made or composed 
of "rubber" or "hard rubber", as distinguished from combs made or 
composed of the materials used by respondent. 

PARAGRAPH SEVEN: The use by the respondent of the fore- 
going false, deceptive and misleading representations in regard to 
its said combs has had, and now has, the capacity and tendency to 
and does mislead and deceive a substantial number of the purchasing 
public into the erroneous and mistaken belief that such representa- 
tions are true and to induce a substantial portion of the purchasing 
public, because of such erroneous and mistaken belief, to purchase 
substantial quantities of respondent's said products. Asa result 
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thereof, trade in commerce has been unfairly diverted to respondent 
from its competitors. In consequence thereof, substantial injury has 
been and is being done to respondent's competitors in commerce. 

PARAGRAPH EIGHT: The aforesaid acts and practices of 
respondent, as herein alleged, are all to the prejudice and injury of 
the public and of respondent's competitors and constitute unfair 
methods of competition in commerce, and unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Fede- 
ral Trade Commission Act. , 

WHEREFORE, THE PREMISES CONSIDERED, the Federal 
Trade Commission, on this 25th day of June, A.D., 1954, issues its 
complaint against said respondent. 

4 NOTICE 

Notice is hereby given you, Vulcanized Rubber and Plastics 
Company, a corporation, respondent herein, that the 1st day of Sep- 
tember, A.D., 1954, at 2 o'clock is hereby fixed as the time and 
Federal Trade Commission Office, United States Court House, Foley 
Square, New York, New York, as the place when and where a hearing 
will be had before James A. Purcell, a hearing examiner of the Fede- 
ral Trade Commission, on the charges set forth in this complaint, 
at which time and place you will have the right under said Act to 
appear and show cause why an order should not be entered requiring 
you to cease and desist from the violations of law charged se 
complaint. : 

You are notified that the opportunity is afforded you to » file with 
the Commission an answer to this complaint on or before the twentieth 
(20th) day after service of it upon you. Such answer shall contain a 
concise statement of the facts which constitute the ground for defense 
and shall specifically admit or deny each of the facts alleged in the 
complaint unless you are without knowledge, in which case you shall 
so state. Failure to file an answer to or plead specifically to any 
allegation of the complaint shall constitute an admission of such alle- 
gation. 
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If respondent desires to waive hearing on the allegations of 
fact set forth in the complaint and not to contest the facts, the answer 
may consist of a statement that respondent admits all the material 
allegations of fact charged in the complaint to be true. Such answer 
will constitute a waiver of any hearing as to the facts alleged in the 
complaint and findings as to the facts and conclusions based upon such 
answer shall be made and order entered disposing of the matter with- 
out any intervening procedure. The respondent may, however, re- 
serve in such answer the right to submit proposed findings and con- 
clusions of fact or of law under Rule XXI, and the right to appeal 
under Rule XXIII. 

IN WITNESS WHEREOF, the Federal Trade Commission has 
caused this, its complaint, to be signed by its Secretary, and its 
official seal to be hereto affixed, at Washington, D. C., this 25th day 
of June 1954. 

By the Commission. 


/s/ Robert M. Parrish, 
Secretary. 


[Received August 20, 1954 - FTC] 
| ANSWER 

The Respondent, VULCANIZED RUBBER AND PLASTICS 
COMPANY, by its attorneys hereby makes answer to the complaint 
in the above-entitled proceedings as follows: 

1. The allegations of PARAGRAPH ONE of the complaint are 
admitted. | 

2. The allegations of PARAGRAPH TWO of the complaint are 
admitted except the allegation that respondent's volume of business 
in said combs in commerce is and has been substantial, which alle- 
gation is denied. 

3. The allegations of PARAGRAPH THREE of the complaint 
are admitted except that respondent denies that it is or has been in 








) ! 
substantial competition with others in the sale and distribution of 
combs of the kind and type complained of in the complaint. | 
4. The allegations of PARAGRAPH FOUR of the eomplaint are 
admitted. 
5. The ; allegations of f PARAGRAPH F! FIVE of the ‘complaint are 


denied. Respondent's combs were, and are, ‘in fact, made or composed 
oo ———— 
9 predominantly of "rubber" or ‘hard rubber" and respondent's 


representations that is combs are made or composed of "rubber" or 
"hard rubber" were not, and are not, deceptive or misleading. 

6. The allegations of PARAGRAPH SIX of the complaint are 
denied to the extent that such allegations imply that the Peapcadents 
combs are not made of "rubber" or "hard rubber." 

7. The allegations of PARAGRAPH SEVEN of the corbplaint 
are denied. Respondent has not made false, misleading or deceptive 
representations with regard to its combs nor has it misled or deceived 
the purchasing public to purchase its products nor has it unfairly di- 
verted trade from its competitors to their injury. 

8. The allegations of PARAGRAPH EIGHT of the contplnint 
are denied. The respondent has not committed any act or practice, as 
alleged, to the prejudice or injury of the public or its competitors nor 
has it committed any unfair and deceptive acts and practices in com- 
merce within the meaning of the Federal Trade Commission Act. 

9. Each and every allegation of the complaint not hereinabove 
specifically admitted is denied. | 

IN FURTHER ANSWER to the complaint and by way of clearly 
and affirmatively stating its position with respect thereto, respondent 
alleges as follows: 





10 FOR A FIRST DEFENSE 





10. The respondent's combs are made or composed of a syn- 
thetic rubber which is as equally embraced within the meaning of the 
terms "rubber" and "hard rubber" as "tree rubber." The synthetic 
rubber used in respondent's combs possesses qualities and properties 
which render it as equally suited for use in combs as "tree rubber" 


6 
(a) The respondent's combs have a tensile strength greater 
than combs made of "tree rubber." 
(b) The respondent's combs have a heat distortion point substan- 
tially higher than combs made of "tree rubber." 
(c) The respondent's combs have an impact strength greater 
than combs made of "tree rubber." 
(d) Respondent's combs have a hardness equal to combs made 
of “tree rubber." 
11. Inall important respects, respondent's synthetic rubber - 





combs are equal to or superior in their performance to "tree rubber" : 

combs. The over-all performance of respondent's combs is at least 

equal to "tree rubber" combs and it is significant that the complaint 

makes no allegation to the contrary. 

FOR A SECOND DEFENSE 
12. The purchasing public understands the terms "rubber" and 

“hard rubber" to include synthetic rubber as well as "tree rubber" and ° 
11 the public is not misled by the use of such terms to describe 

combs made of synthetic rubber. The purchasing public does not dis- 

tinguish between or prefer “hard rubber" combs made of "tree rubber" 

to "hard rubber" combs made of synthetic rubber. The purchasing 

public has been abundantly educated to the fact that rubber is now manu- 

factured and is not necessarily something taken from a rubber tree or 

a rubber vine and when an item marked "rubber" is bought, it is not 

under the belief that it contains so-called natural rubber nor is it 

bought for that reason. This proceeding, therefore, does not involve 

a substantial public interest. 

FOR A THIRD DEFENSE 
13. The proper branding of synthetic rubber products is an 

issue of tremendous commercial significance and importance. It is 

inappropriately raised in this proceeding. The use of synthetic rubber 

by the comb industry as a whole is relatively tiny and is dwarfed by the 

vast and growing use of synthetic rubber in thousands of widely-used 

commercial products. The preponderance of synthetic rubber products 
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are branded or referred to as "rubber, " and the public as a whole as 


well as the principal manufacturers, handlers and consumers have 
accepted the term as properly descriptive. If this branding practice 
is to be overturned, it should be considered in a proceeding where all 
the important manufacturers, handlers and consumers can be heard 
12 and have their views considered. It is improper as an admin- 
istrative practice for the Commission to rule on the branding of all 
synthetic rubbers in a case involving a single company and a: relatively 
insignificant use. 
FOR A FOURTH DEFENSE | 
14. It should be further noted that the complaint takes no notice 
of the significant interest of the Federal Government in the develop- 
ment and encouragement of the synthetic rubber industry and of the 
clear indication of a Congressional policy contrary to the letter and 
spirit of the complaint. The Federal Government has appropriated 
and expended more than $500, 000, 000 in constructing plants for the 
production of synthetic rubber. The Rubber Act of 1948 (62 Stat. 101) 
declared that the security interest of the United States would be served 
by the development within the United States of a strong, competitive 
synthetic rubber industry. Public Law 205 of the 83rd Congress was 
enacted to "authorize the disposal of government-owned rubber pro- 
ducing facilities" and created the Rubber Producing Facilities Dis- 
posal Commission for that purpose. : 
It would be inimical to the intent and purpose of both Acts if 
the synthetic rubber industry were to be prevented from branding and 
describing its products as made of "rubber."' Both Acts use the term 
"rubber" interchangeably with "synthetic rubber" and reflect the 
13 common understanding and usage of those terms. To sustain 
this complaint would be a serious setback to an industry that it is in 
the national interest to encourage. : 
WHEREFORE IT IS PRAYED that the complaint be dismissed. 


* * % _ /8/ Joseph J. O'Connell, Jr. 
August 20, 1954 “¢. * * * Counsel for the Respondent 
| 








396 [Received August 31, 1956 - FTC] 
INITIAL DECISION 
Loren H, Laughlin, Hearing Examiner. 
Charles S. Cox, Attorney for the Commission. 


Alger B. Chapman, Joseph J. O'Connell, Jr. and Robert Reed Gray 
of Chapman, Walsh & O'Connell, 1001 Connecticut Avenue, 
N. W., Washington, D. C., Attorneys for respondent. Joseph 
Sawyer, 280 Broadway, New York, N. Y., of Counsel. oO 
Attorneys Brady O. Bryson and Thomas V. LeFevre, Fidelity- 
Philadelphia Trust Building, Philadelphia, Pa., and Robert E. 
Redding, 1001 Connecticut Ave., N.W., Washington, a oF 


In this initial decision it is found that the allegations of the 
complaint have been sustained and that the respondent has been and is 
now guilty of violating the Federal Trade Commission Act by mis- 
branding and misadvertising combs as "hard rubber" and "rubber" 
which are made by it through the injection mold process rather than 
by vulcanization and are advertised and sold by it in commerce; and 
that such acts and practices of respondent constitute unfair competi- 





tion and unfair and deceptive acts and practices in commerce. 

There is no issue joined as to the facts of respondent's cor- 
porate capacity, of its manufacture of the combs in question, or their 
sale and distribution in commerce in this proceeding, as the answer 
admits such allegations of the complaint. The complaint further al- 
leges, in substance, that respondent has been and is now manufacturing 
and selling combs in commerce which are designed for use on human 
hair, which combs are advertised and stamped "Rubber" and "Hard 

397 Rubber, " when in fact they are not hard rubber but are com- 
posed in large part of other materials that a substantial part of the 
purchasing public prefer "rubber" or "hard rubber" combs; that by 
such unfair methods respondent's competition is unjust to its competi- 
tors and such false, misleading and deceptive representations of re- 
spondent’s combs have deceived and have a tendency to deceive the 
public, all to the prejudice and injury of the public. 
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The answer of respondent, in substance, admits it is engaged 
in commerce but denies the other said allegations of the complaint 
and then pleads four expressly denominated affirmative defenses: 
(1) that respondent's synthetic rubber combs are "rubber" and “hard 
rubber" and are equal to or superior to "tree rubber" combs; ( 2) that 
the public understand the term "rubber" and "hard rubber" and are not 
misled, and thereby this proceeding does not involve a substantial pub- 
lic interest; (3) that the issue involves the entire rubber industry and 
the Commission should not single out the respondent whose business 
involves an insignificant part of the rubber industry to bear the entire 
burden of sustaining the propriety of industry-wide practices and 
(4) the Federal Government's great interest in synthetic rubber de- 
velopment is involved and the progress of such industry should there- 
fore not be retarded and injured by any Commission action in this case. 

The third affirmative defense of the answer has been disposed 
of by the Commission's refusal to call a trade practice conference of 
the entire rubber industry at respondent's request, both before the 


institution of the present proceeding and upon the respondent's appeal 


from the hearing examiner's interlocutory order filed November 16, 
1954, denying respondent's motion to suspend and refer the case to 
the Bureau of Industrial Cooperation for the authorization of a trade 
practice conference. The fourth affirmative defense is involved in the 
issues of the first two affirmative defenses. It is in effect only argu- 
ment, and there is no evidence in the case tying any federal develop- 
ment of synthetic rubber to the merits of respondent's defenses. 

The respondent further raises the defenses of estoppel and 
laches, it being claimed that the Commission is barred from proceed- 
ing in this matter by reason of respondent's having been advised on 
February 23, 1951, that the Commission would not issue a complaint 

398 against respondent. Since the present complaint was issued on 
June 25, 1954, and served on respondent July 1, 1954, the mere lapse 
of a little over three years and four months after February 23, 1951, 
could scarcely constitute laches. It * well established, moreover, 


& xP Sa | 
thy Be | 





y deh 

OF 

ac oe eS 
oe: Re 


10 

that laches or neglect of duty on the part of officials of the Government 
is no defense to a suit by it in the public interest. See F.T.C. v. 
Algoma Lumber Co., et al., 291 U.S. 67, 80; F.T.C. v. Bunte Bros., 
Inc., 312 U.S. 349, 352, and Utah Power & Light Co. v. U.S., 243 
U. S. 389, 409. And as to estoppel of the Commission, it is also well 
established that the principles of estoppel do not apply against a public 
agency so long as it is acting in its administrative or judicial capacity 
as is the case in the present proceeding. See Wallace Corp. v. 
N.L.R.B., 323 U.S. 248, 253, and P. Lorillard Co. v. F.T.C., 186 
F. 24 52, 55-56, and cases cited. This principle has been uniformly 
followed of late by the Commission's refusing to stay proceedings in- 
volving health and accident insurance advertising cases. See Postal 
Life & Casualty Insurance Co. ,» Docket No. 6276, and The Commer- 
cial Mutual Accident Association of America, Docket No. 6242. There 
being utterly no basis for these defenses, they will not be considered 
further herein. 

As already stated, the complaint in this proceeding was filed 
June 25, 1954. Respondent, by special leave, was permitted to file 
its answer on August 20, 1954. The hearing examiner to whom the 
matter had been assigned for hearing changed the date of hearing, on 
respondent's request, to November 8, 1954, in New York City.. On 
October 29, 1954, this case was reassigned to the undersigned hearing 
examiner for hearing and decision. A motion filed by respondent 
November 3, 1954, to suspend the case and refer the matter to the 
Bureau of Industrial Cooperation, for the purpose of authorizing a 
trade practice conference, was promptly objected to by Commission's 
counsel, and on November 16, 1954, the same was denied by the hear- 
ing examiner from which an interlocutory appeal was taken to the 
Commission and by it denied on January 20, 1955. 

The initial hearing, however, began on November 8, 1954, the 
day theretofore fixed, and such hearing was heard on some eleven 
days between that date and June 1, 1955, when the Commission's 


counsel rested its case in chief. The respondent then moved to dismiss 
ger eon rage 
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399 the complaint on various grounds. This was orally argued on 
July 25, 1955, and by interlocutory order filed September 13, 1955, 
: and an amended and supplemental interlocutory order filed October 12, 
o 1955, said motion to dismiss was denied and further sessions of hear- 
ing ordered. These orders were appealed from by respondent, and 
the appeal was denied by the Commission on November 29, 1955, the 
Commission upholding in its opinion the hearing examiner's determina- 
tion that a prima facie case had been made by counsel supporting the 
complaint. In the meantime, further hearings had been had, com- 
mencing November 28, 1955, and continuing on twenty various days, 
to and including April 3, 1956, when respondent rested its defenses 
and renewed its motion to dismiss the complaint. On May 22 and 23, 
1956, the parties having theretofore filed their proposed findings of 
fact, conclusions and order, the case was orally argued at length 
pro and con by counsel for the respective parties and a wie taken 
by the hearing examiner. | 
The somewhat lengthy record consists of 3, 720 pages, with a 
total of approximately 200 exhibits, both documentary and physical. 
While much of the long record includes various legal arguments made 
at length, there are approximately 3, 300 total pages of evidence. 
These include approximately 300 pages of consumer evidence pre- 
sented by Commission's counsel, some 800 pages of evidence of ex- 
pert witnesses called by Commission's counsel, some 2, 000 pages of 
a evidence of respondent's experts, and about 200 pages of other testi- 
mony adduced by the parties. It is believed that this case is without 
precedent in the annals of the Commission, as both trial counsel agree, 
with respect to questions as to the nature and character of just what is 
acceptable and known as either "rubber" or "hard rubber." While 
much of the evidence relates to other so-called rubber products, this 
case has been entirely tried by the hearing examiner upon the issues 


thereof which present the more limited question of whether respon- 
dent's combs made of "Kralastic D," a patented product, and by the 
injection mold process can prope. ve. labeled and advertised 





12 
as "rubber" or "hard rubber" combs. The Commission presented 11 
expert witnesses to sustain its theory of the case while respondent 
called 8 experts to sustain its affirmative defense. Each of the ex- 
perts was subjected to extensive cross-examination. In the view taken 


by the hearing examiner, however, it appears unnecessary to unduly 
400 extend this initial decision by a long detailed analysis and com- 
parison of the testimony of those 19 expert witnesses. The thorough 


presentation of evidence by respective counsel and their extensive 
arguments and briefs fully outline their respective contentions with 
regard to the testimony of each of the expert witnesses. 

From his observation of the witnesses while each of them was 
testifying, it is the measured conclusion of the examiner that the 
greater weight of the evidence lies with those who testified on behalf 
of the complaint. This is not to adjudge by mere weight of numbers or 
to criticize the credibility of each of the witnesses called by respon- 
dent, although the record itself shows each of them was laboring under 
the serious burden of attempting to overthrow a definition of hard rub- 
ber that had been long ingrained both in the rubber industry and in the 
public mind, in order to protect the interests of the respondent who 
had called them as witnesses from far distant places. In a trial ex- 
perience of nearly forty years, the hearing examiner is not unaware 
that parties to litigation do not purposely call expert witnesses who 
are expected to disagree with the theory to be pursued by that party 
calling such witness. This applies, of course, to those called by the 
Commission as well as to those called by the respondent. With at 
most two exceptions, those experts called by the Commission appeared 
to be entirely objective in their testimony. It is contended by the re- 
spondent, however, that those experts had no experience with, or 
knowledge of the product "Kralastic D," of which respondent's rubber 
combs are made and, therefore, that their testimony has no weight or 
value. There is, however, an abundance of authority that the general 
knowledge of experts in a particular field qualifies them to testify in 
matters such as this. See John J. Fulton Co. v. F.T.C. 130 F. 2d 
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85-86; Irwin v. F.T.C., 143 F. 24 316, 323-4; Charles of the Ritz 
Distributors Corp. v. F.T.C., 143 F. 24 676, 678-9; J. E. Todd, 
Inc. v. F.T.C., 145 F, 24 858, and Bristol-Myers Co. v. F.T.C., 
185 F. 2d 58, 61-62. | 

The hearing examiner has given full, careful, and impartial 
consideration to all of the evidence presented and to the fair and rea- 
sonable inferences arising from such facts, as well as to those facts 
pleaded in the complaint which are expressly admitted by the answer. 
He has carefully examined and considered all of the exhibits received 
in evidence. And upon the whole record and supported by the reliable, 
probative and substantial evidence therein, and matters specially 
officially noticed, the hearing examiner makes the following findings 


of fact: 


401 The respondent Vulcanized Rubber and Plastics Company isa 


corporation, organized, existing and doing business under and by 
virtue of the laws of the State of Maine, with its office and principal 
place of business located at 261 Fifth Avenue, New York, New York, 
and its factory at Morrisville, Pennsylvania. This is alleged in Para- 
graph One of the complaint and is admitted in Paragraph 1 of, Answer. 
Respondent is now, and for several years last past has been, 
engaged in the manufacture, sale and distribution of combs designed 
for use on human hair. Respondent has caused its said products, when 
sold, to be transported from its place of business in the State of New 
York and from its factory at Morrisville, Pennsylvania, to purchasers 
thereof located in the various other States of the United States and in 
the District of Columbia and, at all times mentioned herein, has main- 
tained a course of trade in said combs among and between the various 
States of the United States and in the District of Columbia. Respon- 
dent's volume of business in said combs in commerce is and has been 
substantial. These allegations of Paragraph Two of the complaint are 
admitted by Paragraph 2 of the answer except that respondent denies 
that its volume of business in said combs in commerce is substantial. 
Respondent's President, Prescott Beach, testified that respondent does 
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business in practically all States of the United States and that its comb 
business is in excess of $250,000.00 per year (R. 49-50; see also 
Comm. Exh. 1A and B). Respondent's general sales manager Bauld- 
ring testified that respondent sold 4, 275,000 of its hard rubber combs 
for 1954, and 5,079,000 for 1955 (R. 3191). This evidence clearly 
establishes that respondent's volume of business in said combs is and 
has been substantial. 

Respondent, at all times mentioned herein, has been, and is 
now, in substantial competition with other corporations, individuals, 
firms and partnerships in the sale and distribution of combs designed 
for use on human hair, in commerce, among and between the various 
States of the United States and the District of Columbia. This is al- 
leged in Paragraph Three of the complaint and is admitted by Para- 
graph 3 of the answer except for the words "substantial competition. " 
The testimony of respondent's president, Prescott Beach, and of 
general sales manager Bauldring, above referred to, definitely estab- 
lishes that it is doing a substantial interstate business in combs. The 
total number of combs generally, and of rubber combs in particular, 
sold in one year in the United States does not appear in the record. 
But 5,000, 000 combs to a population of 165,000, 000 means that respon- 
dent has sold an average of one comb to every 33 inhabitants in 1955. 
In view of the character of the comb business, this must be inferred 

402 to be a very substantial volume of business. 

In the course and conduct of its aforesaid business and for the 
purpose of describing, and to induce the purchase of its combs, re- 
spondent has stamped and branded its combs as "Rubber" and "Hard 
Rubber" thereby representing that said combs are made or composed 
of rubber or hard rubber as the case may be. Respondent has also 
designated, referred to and represented its said combs as "Rubber" 
and "Hard Rubber” in various forms of advertising matter circulated 
by it. These allegations of Paragraph Four of the complaint are ad- 
mitted by Paragraph 4 of the answer. 


The gist of this proceeding is ether or not the — 
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of respondent in its advertising and labeling or branding of combs that 








- are made of Kralastic D as "Hard Rubber" or "Rubber" are false, 
misleading and deceptive. It is found that they are fal false, misleading 

>. and deceptive as these combs are not made or composed ‘of rubber or 

> hard rubber but are made or oF composed in 1 large , part ‘of 1 materials’< Scie 


than rubber or haz hard rubber and do not contain any sulphur and are not 

made 1 by the ‘vulcanization p process but are admittedly made by the in- 

jection ‘mold or extrusion process. All of the experts called by Com- 

a! mission's counsel testified, in substance, that the accepted definition 
of the industry for hard rubber was that rubber which resulted from 
heat ing crude rubber, either natural or synthetic, with a large amount 
of sulphur, between 25 and 47 units of weight combined with 100 units 
by weight of rubber hydrocarbon. The evidence discloses a number of 
definitions which, although they differ somewhat in language, are es- 
sentially the same. The definition in Webster's International Diction- 

| ary of the English Language, 2d Edition, 1950, G. & C. Merriam Co., 

: p. 1138 (Commission's Exhibit 78) is as follows: 

"Firm and relatively inelastic vulcanized sibs ob- 
tained by heating crude rubber with a large amount of sulphur 
(usually 30-50 percent). It takes a high polish, and, being 
softened by heat, can be molded. Unless artifically colored, 

! it is black (see EBONITE). Hard Rubber resists the action of 
most re-agents and is insoluable in any known solvent. - 
The same authority on page 812 defines Ebonite (a noun) as: ! 

"A black variety of hard rubber, capable of being cut 
and polished, and used for many small articles, as combs and 
buttons, and for insulating material in electric apparatus; vul- 

403 canite. According to some authorities Ebonite and Vulcanite 
differ in the percentages of sulfur which they contain; others 
class Ebonite as a variety of Vulcanite." 

"Vulcanization" is also defined by the same authority, page 
2861 (CX 79): 


"N. (see vulcan) .1. ed or process of treating crude 
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rubber, rubber latex, gutta-percha, etc. by chemical means 

to improve its useful physical properties, as its strength, 

hardness, elasticity, etc. This improvement is brought about 
by combination (probably chemical) with some element or com- 
pound, esp. sulfur or a compound of sulfur. There are two 
chief processes: hot vulcanization, the more important one, 
discovered by Goodyear in 1839 (Goodyear process) in which 
the rubber is heated with sulfur, or less often with sulphides, 
sometimes in steam (open or steam cured), sometimes in dry 
air (dry-heat cure); and cold vulcanization cold cure), discov- 
ered by Alexander Parker, an Englishman, in which the rubber 
is treated at ordinary temperature with a solution of vapors of 
sulfur compound, esp. sulfur-monochloride. Certain substan- 
ces materially shorten the time of vulcanization. See Acceler- 
ator. 2. Hence, act or process of treatment of various 
materials in any of certain ways, as for hardening. Cf. vul- 
canized fiber." 

That the terms "Hard Rubber," "Ebonite," and "Vulcanite" are 
synonomous is well stated in a very recent encyclopedia, Collier's 
Encyclopedia, 1950, P. F. Collier & Son Corporation, Volume 17, at 
page 7: where the following appears and of which I take official 


notice: 


"HARD RUBBER 

"Hard-rubber goods differ chiefly from soft-rubber goods 
in the amount of sulphur used in vulcanization. When the amount 
of sulphur used in the compounding formula is more than 5 per 
cent, the rubber goods are spoken of as hard-rubber goods. 
As much as 47 parts of sulphur can be combined with 100 parts 
of rubber, resulting a compound containing 32 per cent sulphur. 
Such a product is hard and tough, and is known as ebonite 


17 As to any matter of official notice, "any party shall on timely re- 


quest be afforded an opportunity to show the contrary" as provided by 
Section 7(d) of the Administrative 
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because of its resemblances to ebony wood. It is also called 
vulcanite or hard rubber. The term hard rubber is generally 
applied to vulcanites of rubber and sulphur containing above 20 
per cent of combined sulphur. Hard-rubber compositions have 
good electrical properties and are used in the electrical indus- 
try for insulating purposes and in switchboard panels, plugs, 


sockets, telephone receivers, and storage-battery cases. 
Hard-rubber pumps, pipe, valves, and fittings are uged in the 
chemical industry where resistance to corrosion is required. . 
There is but little judicial decision wherein definitions of the term 
"hard rubber" appear, and this is in patent infringement litigation. 
In Oliver-Sherwood Co., et al. v. Patterson-Ballagh Corp. (eh 9, 
1938), 95 F. 2d 70, 77, it is stated: 

- The term ‘hard rubber" is applied to a product 
resulting from vulcanizing an equal mixture of sulphur and 
rubber with occasional addition of other material. See patent 
No. 8,075 issued May 6, 1851 to Nelson Goodyear. As the 
result of this process the rubber loses its principal character- 
istics of elasticity and resilience and the product, although 
retaining some degree of elasticity, approaches the rigidity 
of metal. It might be quite as well called ‘hard sulphur’ for it 
is a distinct and definite product with characteristics quite 
distinct from that of rubber." 

In re Egan et al. (C.C.P.A., 1947), 159 F. 24 452, 454-5, it is also 

held: ; | 

"It is true, as argued by counsel for appellants, that 

hard rubber is known as ‘ebonite' or 'vulcanite' and that it is 
physically and chemically different from crude rubber. It is 
also true, however, as stated in the quoted excerpts from the 
brief,of counsel for appellants, that the term ‘rubber’ includes 
hard rubber as well as crude and soft vulcanized rubber. r 
There is abundant testimony that the word "rubber" when 

stamped or branded on a comb indicates that the same is a “hard 
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rubber" comb, 2/ In view of the judicial decisions encompassing crude 
and soft vulcanized rubber as well as hard rubber in the term "rubber," 
405 it is inconceivable that a comb for use on the human hair could 
be other than a "hard rubber" comb since neither crude nor soft vul- 
canized rubber is usable for such purpose. 

The textbooks of the rubber industry written by the learned 
authorities contain definitions which are the essential counterparts of 
those stated in somewhat more simple language in the foregoing defi- 
nitions. They are as follows: 

Commission's Exhibit 71, "Glossary of Terms Used in Rubber 
Technology,” published by the Vanderbilt News (an eminent authority 
on the rubber industry), Vol. 2, No. 1, 1932, defines "hard rubber" 
on page 17 as follows: 

"The hard horn-like product obtained when rubber is 
vulcanized with high percentages of sulfur. Whereas in soft 

' rubber products the amount of sulfur used may vary between 

05 and about 5 parts per 100 of rubber, hard rubber requires 

from about 30 to 50 parts of sulfur and usually a much longer 

period of vulcanization. Pure hard rubber contains 32% of sulfur 
which represents the maximum amount the rubber hydrocarbon 
can combine with; it corresponds to the formula (Cs5HgS)x. 

Hard rubber products may be made from pure rubber and sul- 

fur (ebonite), or they may be compound 

In a chapter written by Messrs. A. R. Kemp and F. S. Malm of 
the Bell Telephone Laboratories, a well known text, Blake and Davis' 
"Chemistry and Technology of Rubber," 1937, Reinhold Publishing 
Corporation, at page 635, states: 

"The term ‘hard rubber,' which is the most widely used 
one, means any hard vulcanized rubber mixture with a vulcani- 
zation coefficient between about 25 and 47. The vulcanization 
coefficient is expressed as a number of units by weight of sulfur 


2 Jones, R. 487; Carpenter, R. care oh REY R. 1134; and Flikkie, 
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combined with 100 units by weight of rubber hydrocarbon. " 

The most recent classic work on the newly discovered synthe- 
tic rubbers, ‘Synthetic Rubber" by George S. Whitby, editor in chief, 
1954, John Wiley & Sons, Inc., publishers, in its chapter entitled 
"Synthetic Hard Rubber" by the said Frank S. Malm and Henry Peters 
of the Bell Telephone Laboratories, both of whom were witnesses for 
the Commission in this case, gives the following definition of “hard 
rubber": : 

"Hard rubber, whether natural or synthetic, 5 be 
defined as highly vulcanized rubber containing large propor- 
tions of combined sulfur. Hard rubber prepared from simple 
mixtures of sulfur and rubber is often referred to as ebonite 
or vulcanite. Hard rubbers prepared from natural rubber are 
vulcanizates that have vulcanization coefficients between 25 and 
47. The theoretical vulcanization coefficient value for natural 
hard rubber is 47, while the value for the synthetics are more 
or less than this amount, as shown in Table I. The coefficient 
of vulcanization is usually defined as the number of units of 
weight of sulfur combined with 100 units by weight of unsatu- 
rated hydrocarbon. ..." 

Dr. George S. Whitby, the eminent editor in chief of the last- 
quoted volume, a professor of rubber chemistry in Akron University, 
and an outstandingly recognized authority on rubber, on page 575 of 
that work, defines "hard rubber" in the following language: | 

"When a mixture of rubber, either natural or synthetic, 
and sulfur is heated, the sulfur present combines with the rub- 
ber in such a manner as to render it inextractable with acetone. 
With natural rubber, this reaction results in one sulfur atom 
adding chemically, presumably stoichiometrically but not 
necessarily structurally, at the double bond of each isoprene 
unit (C 5H¢)x, which corresponds to 32 percent combined sulfur, 
i.e., toa vulcanization coefficient of 47. When a hard rubber 
mixture contains an oxeere mee woke and is heated for a long 
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period of time at high temperatures, it is possible to exceed 

the theoretical combined sulfur content, owing to substitution 

of hydrogen atoms in the rubber molecule. 

"Present day synthetic rubbers have butadiene (C4Hg) 
as one of their constituents, and, when they are heated for a 
prolonged time with sulfur, one atom of sulfur adds chemically 
at the double bond and at saturation forms (C4H¢S),, which 
corresponds to 37.3 percent combined sulfur, i.e., toa vul- 
canization coefficient of 59.3. Hard rubbers from polybutadiene 
as well as from butadiene copolymers containing either styrene 
or acryloitrile have some properties, such as chemical, physi- 
cal, and electrical, similar to those of hard natural rubber." 

407 The American Society for Testing Materials, in describing its 
approved methods of testing hard rubber products (Commission Exhi- 
bit 74A), provides, inter alia: 

"The term ‘hard rubber’ as used herein shall be under- 
stood to refer to vulcanized rubber compositions having a ratio 
of combined sulfur to rubber hydrocarbon in excess of 15 per 
cent." 

There is no substantial dispute among the experts called by 
both sides as to the above definitions having been proper up to the time 
the respondent began to manufacture its combs out of Kralastic D in 
late 1950 or early 1951. Several of respondent's expert witnesses 
testified as to vulcanization being necessary in the earlier days to 
achieve hard rubber. While there is some evidence that a few products 
made other than by the vulcanization process were referred to as hard 
rubber batteries or hard rubber gaskets, and the like, there is sub- 
stantial agreement among the experts called by both sides that there 
was no product offered on the commercial market in substantial 
quantity as hard rubber prior to 1950 that was not made by the vulcani- 
zation process. The evidence showed that respondent was in the hard 
rubber comb business, making its combs by this process and branding 
them as "Hard Rubber" from about 1930 until late 1950 (R. 43-45 and 
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1388-1389). In late 1950 or early 1951, respondent started making 
its combs out of Kralastic D (R. 1389). It is undisputed in the record 
that this material does not contain sulphur and that it is not vulcan- 
ized. It is composed of "A copolymer of styrene and acrylonitrile 


a: 84-9%, a copolymer of butadiene and acrylonitrile made by emulsion 
> polymerization 12.8%, pigment 1.96%, stabilizer . 34% (Commission's 


ny Exhibit 1A). The Commission's experts are of tne opinion that Kra- 
: lastic D is neither "rubber" nor "hard rubber" (R. 92, 125, 453, 505 
584, 614, 859, 919, 991, 1026, 1028, 1072, 1073). The basic rea- 
| sons for taeir opinions are that this material does not conform to the 
standard recognized definitions of the rubber industry. The witness 
Coleman P. Morgan, respondent's Director of Research and Develop- 
ment, throughout the period in question, testified that he had investi- 
gated Kralastic D and recommended to the management that mwe had 
| a new type rubber material that could be used” for the manufacture of 
combs. Under his direction, respondent scrapped its equipment for 
making hard rubber combs by the vulcanization process and began the 
new type of manufacture of combs out of Kralastic D, branding them 
as "Hard Rubber" or "Rubber." Respondent had some difficulty in 
obtaining a product which would have the same appearance as the vul- 
408 canized comb, first using a material known as Plexene-M 
obtained from Rhom & Haas, but later the material obtained from 
Naugatuck Chemical Division of United States Rubber Company. This 
manufacturer of Kralastic D, a patented process, does not advertise 
x its product as being or capable of producing hard rubber. The adver- 
tisements published by respondent do not so claim. It is described 
by them as a molding compound. (See CX 64, 68 and 69). In Com- 
mission's Exhibit 64, a brochure entitled "Kralastic Molding Com- 
pounds," put out by the manufacturer, Naugatuck Chemical, at page 3, 
the following appears: 7 
"KRALASTIC, being a thermoplastic compound, will 
2 soften when subjected to high heat and harden when cooled. 
The molding methods used with KRALASTICS are injection, 
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extrusion and compression--the same as with other thermo- 

plastics." ! 
In Commission's Exhibit 68, the various types of Kralastic manufac- ad 
tured by Naugatuck Chemical are referred to as "rubber-resin blends 
for molding and extrusion."" The same is true in Commission's Ex- - 
hibit 69, another advertisement of the manufacturer. Respondent claims, 
however, that in later advertisements, Respondent's Exhibit 58 which 
has at the top a picture of respondent's combs, its "Ajax" comb is 
labeled "Hard Rubber," and its "Best Ever" comb as "Rubber." The 
manufacturer's statements below, however, do not follow through on oa 
the pictures that claim that Kralastic is a hard rubber. It refers to 
the product as "a new Buna-N-synthetic rubber modified to bring new 
properties, new performance to products" and definitely says "Nau- 
gatuck Chemical makes Kralastic only, and not the finished product." 
jItalics in original. ] It is to be noted that this advertisement came out 
in a publication, "Chain Store Age" (Variety Store Edition) in July 
1954, which is substantially coincidental with the complaint in this “ 
case which was issued June 30, 1954. The examiner infers that this 
advertisement was not on behalf of the manufacturer alone but was also 
in effect an advertisement of respondent's product and produced by 
the manufacturer on behalf of one of its most important customers 
using Kralastic D. This inference is further fortified by the testimony 
of Dr. Paul M. Elliott, Manager of Naugatuck Chemical Company, a 
Division of United States Rubber Company, who undoubtedly is the 
most familiar of all the witnesses with the origin, composition, and 

409 properties of Kralastic D. He stated that he had "the respon- 

sibility for the research work, processing, development, evaluation 
and technical service of the line of materials known as Kralastics, " 


having "been associated with it ever since the Chemical Division 

started to work on the family of materials. . . in 1946 or thereabouts. 

Our actual large-scale production of the Kralastic molding compound 

began in late 1949 . . . the resins are known as Kralac. The rubbers ¥ 
are known as Paracrils. A combination is either kralastic, if we mix 
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410 and not dictated to it by the manufacturer of Kralastic D. 
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it, or Royalite, if the Footwear Division mixes it." (R. 1517-18) 
He testified with regard to how shipments were billed or labeled to 
customers: | 


"Confidentially, you do whatever you can when the cus- 
tomer asks for you to do it." (R. 1585) | 
This witness very carefully refrained from testifying that Kralastic 
is called a "hard rubber" by his company. At most, he was: willing 
to say that it could be called a hard rubber, testifying as follows 
(R. 183): 

"A. Kralastic is a hard item. It contains ae and 
can be called a hard rubber. : 

"Q. Is that hard rubber? A. It can be considered a 
hard rubber. | 

"Q@. By who? A. By people in the rubber trade. 

"Q. Is it sold as hard rubber? A. No, sir. I beg 
your pardon. Not by the Naugatuck Chemical Division; my 
company does not sell it as a hard rubber. 

"Q. So when you sell it, you sell itasa kralastic, do 
you not? A. Yes, sir." 

Since the Kralastic D is shipped to the respondent in granule form, 
small hard pellets, by heating and melting these granules and run- 
ning them into molds does not change the character of their hardness 
by merely changing their form and shape. If the manufacturer was 
unwilling to label the granules of Kralastic D as "hard rubber," 
there is no evidence of any chemical transformation in the process of 
molding. The mere fact that the Kralastic D, after molding, has as- 
sumed a form suitable for the market place as a manufactured product 
does not change its basic qualities. It is quite evident to the hearing 
examiner that the labeling of "hard rubber" or "rubber" by respon- 
dent on its combs is a matter controlled entirely by the respondent 


It is further significant that only one other user of Kralastic D now 
ame labels, or advertises its ia as "hard rubber, " and a 
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complaint has been issued against that user, Clinford Comb and 
Novelty Co., Docket No. 6550, which is for hearing by this examiner 
after the issuance of this decision. And of all the many products 
made by respondent, its combs are the only ones which are so labeled. 

The coloring of respondent's combs is an interesting matter, 
‘related both to whether the product is a "hard rubber" or merely a 
rubberized plastic containing but a small proportion of rubber in its 
content. The evidence shows that the respondent ordered Kralastic 
D to be colored black by the manufacturer, whereas respondent's 
witnesses admit Kralastic D is tannish or brownish -yellow opaque 
unless a color additive is placed therein (R. 1444, 3343-44; see also 
Respondent's Exhibits 104 and 107). Dr. Elliott testified (R. 1581) 
in this regard as follows: 

"Q. Now, relative to the color, I take it you have made 
color in it in order to change or give it some particular color, 
is that correct? A. Yes. It has been made in a wide variety 
of colors. 

"Q. So now if you didn't add to Kralastic-D, that item 
of color, what would the color of this product be? A. The 
natural color of kralastic is a very light opaque to translus- 
cent amber. It has a somewhat milky appearance. The light 
won't go all the way through it. 

"Q. So that you put the color in it then according to 
whatever the desired end material that you want to produce is, 
is that correct? A. That is right. We make a variety of 
colors." 

While the witness insisted that by adding certain chemicals, such as 
a very high temperature decomposing peroxide, it would be possible 
to vulcanize Kralastic D, he also said, "we haven't attempted to pur- 
sue that course. Kralastic-D is satisfactory as is without vulcan- 
izing” (R. 1591). He further testified that it was about the middle of 
1951 that Naugatuck Chemical Division made its first Kralastic D, 
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"Q. Is that the material that the respondent purchased 

from you, or your company, if you know? A. I believe we 
made it for them originally. ! 


% * cs 
"Q. Why did you make it in a black color? A.| They © 
requested the black color." (R. 1595) 

411 From the foregoing evidence, no other inference can be drawn 
than that respondent's reason for obtaining a black colored Kralastic 
D plastic from Naugatuck Chemical was to make its products come 
out of the mold with a coloring so like that of vulcanized hard rubber 
combs that the public could not tell the difference. If they had se- 
lected some other color, such as yellow, blue, or red, or had no 
color added whatsoever to the basic commodity, it is quite evident that 
the public would not be interested in buying respondent's combs made 
thereof and that the stamping of "rubber" or "hard rubber, " while 
deceptive, would not have produced the result of substantial sales of 
such product. | 


Several experiments were performed either in whole or in 


part in the presence of the examiner during the hearing. One, by 
members of the technical staff of the U. S. Bureau of Standards, in- 
volved the acetone test for hard rubber. It is contended by respondent 
that the evidence shows that this is not a test for hard rubber. The 
evidence is conflicting on this point, but this is immaterial since it 
definitely appears from the experiment that the respondent's comb 

in Exhibit 46 quickly dissolved into an inky fluid, the black coloring 
matter gradually obliterating, in the examiner's presence, the struc- 
ture of the comb which gradually dissolved and ultimately disappeared 
into globules of matter at the bottom of the receptacle. The hard 
rubber comb made by vulcanization, in a similar jar of acetone (Ex- 
hibit 47), after many months still maintained its full structure, color- 
ing, and appearance although the acetone had been somewhat discolored 
by the foreign matter which had dissolved. There is no contradiction 
in the evidence that it was the vulcanization which preserved the 
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structure of the comb made by that process, whereas the extrusion 
processed comb made of Kralastic D completely broke down and be- 
came mere fragmentary globules of material. Another experiment 
was that performed by respondent's Director of Research and Develop- 
ment, the witness Morgan. He had prepared a mechanical device 
through which combs were pressed under sudden quick pressure, the 
results of which were quite favorable to respondent's combs as against 
those made of vulcanized rubber. While it definitely showed the strength 
of respondent's combs, the value of the experiment, insofar as use on 
the human head is concerned, may well be doubted. Certainly no nor- 
mal human being could stand such a test upon his scalp without severe 
lacerations and permanent injury thereto. The examiner infers that 
resiliency in a comb is probably more important than stubborn resis- 
tance to pressure. There is the testimony of some eight of the con- 


412 sumer witnesses who have used and like the respondent's 


combs, as well as reference to other tests made in which there is an 
area of dispute as to certain physical and chemical characteristics of 
the two types of combs in comparison. It is, of course, immaterial 
whether respondent's combs made of Kralastic D by the heat extrusion 
process is better than combs made of rubber by the vulcanization 
process or that such combs may be sold at a lesser price to the con- 
sumer. Respondent's witness Wendes testified: "The price is a big 
factor. If I can make a hard rubber where I can produce 50 combs 
while you make one or two, Iam ahead. That is the reason they [the 
respondent] wanted Kralastic D." (R. 3346) While the law on this 
subject has been laid down repeatedly by the courts, it is perhaps 
best stated by Mr. Justice Cardozo in F.T.C. v. Algoma Lumber Co., 
supra, 291 U.S. 67, 78-79: 

"But saving to the consumer, though it be made out, does 
not obliterate the prejudice. Fair competition is not attained 
by balancing a gain in money against a misrepresentation of 
the thing supplied. The courts must set their faces against a 
conception of business standards so corrupting in its tendency. 
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The consumer is prejudiced if upon giving an order for one 


thing, he is supplied with something else. Federal Trade 
. | Commission v. Royal Milling Co., 288 U. S. 212, 216; City 
_ of Carlsbad v. W. T. Thackeray & Co., 57 Fed. 18. In such 
a matters, the public is entitled to get what it chooses, though 
> the choice may be dictated by caprice or by fashion or perhaps 


by ignorance. Nor is the prejudice only to the consumer. 



























Dealers and manufacturers are prejudiced when orders that 
would have come to them if the lumber had been rightly named, 
are diverted to others whose methods are less scrupulous. 
‘A method inherently unfair does not cease to be so because 
those competed against have become aware of the wrongful 
practice. * Federal Trade Commission v. Winsted Hosiery 
Co., 258 U. S. 483, 484. The careless and the unscrupulous 
must rise to the standards of the scrupulous and diligent. The 
Commission was not organized to drag the standards down." 
Reference has already been made herein that the Commission 
called eleven expert witnesses while the respondent called eight. From 
the foregoing evidence, it seems wholly unnecessary to make an analy- 
413 sis and comparison of the testimony of these 19 witnesses, since 





the case hinges upon the following well established principle of law 
most recently stated by this Commission in Atlantic Sponge and 
Chamois Corporation, Docket No. 6162, issued November 29, 1955. 
It is certainly evident from the entire record that the respondents are 
attempting to affix a secondary meaning to the term “hard rubber" 
equivalent to that which was well settled according to the courts, 
the lexicographers, and the industry long ago, and which secondary 
meaning, it is contended, has arisen by the respondent's recent 
program of manufacture of combs out of Kralastic D. In the decision 
last above cited, the Commission sustained the initial decision of its 
hearing ae stating, 
. it must appear that the secondary meaning has 
become ‘so thoroughly aaehed that the description which 
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the label carries has ceased to deceive the public. Further- 
more, a high degree of proof is required to establish a sec- 
ondary meaning." - 
The hearing examiner's decision reviewed the legal principles clearly 
and succinctly as follows: 

", . . The law is now well settled that in order to justi- 
fy labeling a product in accordance with an alleged secondary 
meaning, it must appear that the secondary meaning has be- 
come ‘so thoroughly established that the description which the 
label carries has ceased to deceive the public ***." FTC v. ” 
Winsted Hosiery Co., 258 U. S. 483, 493 It is not enough to 
show merely that a secondary meaning exists but it must ap- 
pear that the secondary meaning has become ‘as firmly 
anchored as the first one." FTC v. Algoma Lumber Co., 291 
U. S. 67, 80. The high degree of proof necessary to estab- 
lish the defense of secondary meaning has been emphasized 
in a recent decision of the Court of Appeals for the Third Cir- “ 
cuit, based on the holding in the Algoma Lumber case, where 
the Court stated: 

"*A high degree of proof was essential in es- 
tablishing the defense of secondary meaning before the Com- 
mission. The very wording of petitioner's answer recognizes 
that, in the words of Mr. Justice Cardozo, it had to show that 

414  * * * by common acceptation the description, once misused, 
has acquired a secondary meaning as firmly anchored as the as 
first one." Federal Trade Commission v. Algoma Co., 291 
U. S. 67, 80. It could not prevail if its evidence was of a 
quality "' * * * short of establishing two meanings with equal 
titles to legitimacy by force of common acceptation." Ibid. 
We think that petitioner failed to establish the fact of secondary 
meaning under those governing principles.' (C. Howard Hunt 
Pen Company v. FTC, 197 F. 2d 273, 280.)" 
There being no substantial dispute as to the prior well 
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established meaning that hard rubber was a result of vulcanization, 
the respondent carried the heavy burden of establishing by a high 
degree of proof that its secondary meaning of "hard rubber, " inclu- 
sive of the Kralastic D product in question here, is "as firmly an- 
chored" as the legitimate one long established. This burden has not 
been maintained. This is concluded from the evidence hereinbefore 
recited and a consideration of all of the expert testimony which is not 
repeated herein for the reason above stated. : 

An unusual array of expert witnesses appeared in this pro- 
ceeding. The qualifications and ability of each are not in question so 
far as the hearing examiner is concerned. It is a matter of the weight 
of their testimony. It is notable that counsel supporting the complaint, 
both in oral argument and brief, made no attempt to unduly criticize 
the opposing witnesses in analyzing and comparing their testimony 
with those called by him. While it is within the function of counsel to 
criticize witnesses if they choose, the hearing examiner has not been 
helped herein by respondent's counsel's repeated reference to men of 
eminence in the science and industry of rubber and their testimony 
solemnly given as being unworthy of belief. The witness George Ss. 
Laaff, who had 26 years' experience in the chemistry of rubber and 
plastics with the General Tire & Rubber Company, bears the heaviest 
brunt of such criticism, and is referred to, among other things, as 
having made "ridiculous statements" and that from the record "he may 
have worked as a janitor in a plastics laboratory." It is true that 
Mr. Laaff possessed a degree from the University of Cologne (1929) 
with additional technical studies at M. I. T. under Professor Lewis 
(in plastics) and that he has been employed with large corporations 
engaged in rubber and plastics manufacturing ever since and that he 
has worked with hard rubber and is familiar with it (R. 500-501). No 
assault on his qualifications to testify in this case was made after 

415 this foundation had been laid or elsewhere during his testimony, 
and I, therefore, disregard counsel's statements as mere professional 


exuberance in the interest of a client carrying a heavy burden. As 
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the label carries has ceased to deceive the public. Further- 
more, a high degree of proof is required to establish a sec- 
ondary meaning." 
The hearing examiner's decision reviewed the legal principles clearly 
and succinctly as follows: 

". . . The law is now well settled that in order to justi- 
fy labeling a product in accordance with an alleged secondary 
meaning, it must appear that the secondary meaning has be- 
come ‘so thoroughly established that the description which the 
label carries has ceased to deceive the public ***." FTC v. 
Winsted Hosiery Co., 258 U. S. 483, 493 It is not enough to 
show merely that a secondary meaning exists but it must ap- 
pear that the secondary meaning has become ‘as firmly 
anchored as the first one.' FTC v. Algoma Lumber Co., 291 
U. S. 67, 80. The high degree of proof necessary to estab- 
lish the defense of secondary meaning has been emphasized 
in a recent decision of the Court of Appeals for the Third Cir- 
cuit, based on the holding in the Algoma Lumber case, where 
the Court stated: 

"*A high degree of proof was essential in es- 
tablishing the defense of secondary meaning before the Com- 
mission. The very wording of petitioner's answer recognizes 
that, in the words of Mr. Justice Cardozo, it had to show that 

414  * * * by common acceptation the description, once misused, 
has acquired a secondary meaning as firmly anchored as the 
first one." Federal Trade Commission v. Algoma Co., 291 
U. S. 67, 80. It could not prevail if its evidence was of a 
quality '' * * * short of establishing two meanings with equal 
titles to legitimacy by force of common acceptation." Ibid. 
We think that petitioner failed to establish the fact of secondary 
meaning under those governing principles.' (C. Howard Hunt 
Pen Company v. FTC, 197 F. 2d 273, 280.)" 
There being no substantial dispute as to the prior well 
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established meaning that hard rubber was a result of vulcanization, 
the respondent carried the heavy burden of establishing by a high 
degree of proof that its secondary meaning of "hard rubber, " inclu- 
sive of the Kralastic D product in question here, is "as firmly an- 
chored" as the legitimate one long established. This burden has not 
been maintained. This is concluded from the evidence hereinbefore 
recited and a consideration of all of the expert testimony which is not 
repeated herein for the reason above stated. | 
An unusual array of expert witnesses appeared in this pro- 
ceeding. The qualifications and ability of each are not in question so 
far as the hearing examiner is concerned. It is a matter of the weight 
of their testimony. It is notable that counsel supporting the complaint, 
both in oral argument and brief, made no attempt to unduly criticize 
the opposing witnesses in analyzing and comparing their testimony 
with those called by him. While it is within the function of counsel to 
criticize witnesses if they choose, the hearing examiner has not been 
helped herein by respondent's counsel's repeated reference to men of 
eminence in the science and industry of rubber and their testimony 
solemnly given as being unworthy of belief. The witness George Ss. 
Laaff, who had 26 years’ experience in the chemistry of rubber and 
plastics with the General Tire & Rubber Company, bears the heaviest 
brunt of such criticism, and is referred to, among other things, as 
having made "ridiculous statements" and that from the record "he may 
have worked as a janitor in a plastics laboratory." It is true that 
Mr. Laaff possessed a degree from the University of Cologne (1929) 
with additional technical studies at M. I. T. under Professor Lewis 
(in plastics) and that he has been employed with large corporations 
engaged in rubber and plastics manufacturing ever since and that he 
has worked with hard rubber and is familiar with it (R. 500-501). No 
assault on his qualifications to testify in this case was made after 
415 this foundation had been laid or elsewhere during his testimony, 
andI, therefore, disregard counsel's statements as mere professional 


exuberance in the interest of a client carrying a heavy burden. As 
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above stated, all of the witnesses called by both sides were men of ae 
such competence and standing that the hearing examiner carefully 
listened to their testimony and has weighed it objectively and without - 


adverse discrimination by reason of the racial origin or other differ- 
ences which may appear in the record with regard to each. Of course, 
the fact that witness Laaff and also witness Jones were long associated 
with certain competitors of respondent has been given full considera- 
tion in evaluating the weight of their testimony. The record will dis- 
close that both of these witnesses, although adverse to respondent by 
reasons of their particular employment, were quite fair in their os 
evaluation of the respondent's combs, admitting their excellent quali- 
ties in several respects. 

In addition to these two witnesses, the Commission called 
Mc. Henry Peters, who had had 30 years’ experience in the rubber 
industry, the last ten of which he was in charge of soft and hard rub- 
ber chemistry with the Bell Telephone Laboratories; Mr. Frank S. 
Malm, with 49 years' experience in the industry, of which 44 were 
with Bell Telephone Laboratories, is now a rubber consultant for the 
largest manufacturing corporations both American and European; 
Mr. Arthur Juve, with 30 years' experience, is in charge of the re- 
search laboratory of B. F. Goodrich Co.; Mr. Henry J. Flikkie, with 
33 years of experience, is a formulator of hard rubber compounds at 
B. F. Goodrich Co. ; Mr. Arthur W. Carpenter, Vice President and 
in charge of the Physical Testing Laboratory of B. F. Goodrich, a 
chemical engineer of 41 years’ experience and long active as an offi- 
cial of the American Society for Testing Materials, of which he was 
once president and the secretary for many years of Committee 11-D, 
the function of which is to recommend for adoption and publication for 
the entire Society standard specifications, methods of tests, and rec- 
ommended practices pertaining to rubber and rubber-like materials 
and products made therefrom; Dr. Robert V. Stiehler, Chief of the 
Testing and Specifications Section in the Division of Organic & 
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A. Wood, Chief of the Rubber Section of the National Bureau of Stan- 
dards; Mr. Emanuel Horowitz, a chemist with the National Bureau of 
Standards under Dr. Wood; and Dr. George Stafford Whitby, an out- 
standing rubber chemist and professor of rubber aaa Hi in the 
University of Akron. 

416 The respondent's witnesses were also men of learning and 
distinction in the field under consideration here. Coleman P. Morgan, 
respondent's Director of Research and Development, has been in rub- 
ber chemistry since his educational training was completed and for 
the past 12 years had held his present position. Dr. Paul M. Elliott, 
following his basic chemical education and some experience with 
duPont, has been with United States Rubber Company about 20 years 
and is currently in its Naugatuck Chemical Division as its manager of 
Kralastic Chemical. Dr. Ernest J. Joss, an experienced chemist, is 


supervisor of research and development at the central research and 
development laboratory of the United States Rubber Company. Dr. 


Wallace J. Murray is research chemist and chemical engineer with 
the consulting firm of Arthur D. Little of Cambridge, Massachusetts. 
Morris Omansky, a consulting chemical engineer, was formerly con- 
nected with certain companies engaged in rubber manufacturing but 
for the past 2 years has been engaged exclusively in the consulting 
business. Abraham J. Friedlander, a graduate chemical engineer 
who spent his entire business life in the rubber industry, has been 
with the Dayton Rubber Company of Dayton, Ohio, of which he has 
been the long-time President. Dr. Norman A. Shepard, a graduate 
chemical engineer, after a teaching career at Yale University, has 
been largely a directing chemist or consultant to members of the 
rubber industry. John C. H. Wendes, a mechanical and electrical 
engineer, has had some experience in the rubber industry although 
his chief experience has been in explosives and various plastics. 

All of the 19 expert witnesses were men of maturity and sub- 
stantial education and experience in their respective chosen fields. 
A number of them were sae pi Se man of either books, articles, 
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or other contributions to the science of rubber, and many were mem- 
bers of various scientific and honorary societies pertaining to their 
profession. Four of the witnesses, two on each side, are sufficiently 
illustrious to be mentioned in "Who's Who in America," 1954-55 edi- 
tion, of which official notice is taken. They were Dr. Whitby and 
Mr. Carpenter for the Commission and Dr. Shepard and Mr. Fried- 
lander for the respondent. Certainly all of these men who spent from 
about 25 to 45 years each, respectively, in the fields concerning which 
they testified cannot be dismissed as either ignorant or purposely 
false in their testimony. Except for Dr. Whitby, the distinguished 
rubber scientist and professor of rubber chemistry at Akron Univer- 
sity, none of the witnesses was engaged in teaching or had been for 
many years, and all of these with three exceptions were connected 
either as officials of rubber or plastics manufacturing companies or 
were industrial consultants. The three exceptions were: Dr. Law- 
rence A. Wood, Dr. Robert V. Stiehler, and Mr. Emanuel Horowitz, 
all of the National Bureau of Standards. While the hearing examiner 
417 does not consider that the respondent has met its burden of 
proof if the testimony of these three witnesses were entirely omitted, 
certainly weight must be accorded their testimony since they are the 
only witnesses whose life is dedicated to the public interest rather 
than to the more lucrative fields of private industry either in official 
or consulting positions. Scientists of the National Bureau of Standards 
have long been considered fair game by respondents in proceedings be- 
fore this Commission, but in this case the examiner finds that their 
testimony was given honestly and in the public interest upon the well 
established principles applying to the commodity known as “hard 
rubber." 

Of all the expert witnesses, only one testified under apparent 
embarrassment, which continued throughout his long period on the 
witness stand. This was respondent's Director of Research and De- 

- velopment, Coleman P. Morgan. Part of this may be attributed to 
the fact that he had just severed his 


* 


connection with respondent and 
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was about to become a private consultant. From the evidence and the 
entire record, it is quite clear, however, that the new definition of 
hard rubber made from Kralastic was his brain child and that of no 
other person. It is true that he had to sell the idea to the executives 
of respondent, but it certainly has become necessary for Morgan to 
defend the Morgan theory of hard rubber as against the well established 
Goodyear principle of hard rubber. It does not appear from the evi- 
dence why he was leaving the employ of respondent, but it is certain 
that in order to maintain his position as a valuable consultant on kra- 
lastics or rubber, he was bound to defend his position during the 
hearing. This is not to discredit him but merely to state that he had 
a greater interest in maintaining that Kralastic D was entitled to be 
considered a hard rubber, of which principle he was the acknowledged 
father and founder, the manufacturer having disowned its parentage. 
Certainly as a result of Morgan's selling the idea to respondent's 
executives in charge, he had caused them not only to dismantle and 
remove their machinery and equipment for making vulcanized hard 
rubber combs and to purchase appropriate molds for the Kralastic D 
process of making combs but had also involved them in this litigation. 
In connection with this witness, as with all other witnesses, ‘expert 
or lay, the hearing examiner as the trier of the fact has before him, 
in addition to the cold record which can be reviewed, those intangible 
human elements of proof defying exact description, which Judge 
Learned Hand in N. L.R.B. v. James Thompson & Co., 208 F. 2d 
743, 746, has so aptly described as "the evidence words do not pre- 
serve." 

418 All the expert witnesses agree that rubber is a plastic but 
that all plastics are not rubber. It is the respondent's position that 
since in recent years synthetic rubbers have come into being in many 
fields as the equivalent of the natural or tree rubber the rubber in- 
dustry is a progressive industry and that it has now reached a point 
where it may include any type of mixture containing a little rubber 

and if the product is hard the same is pied to be designated as 
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“hard rubber." The hard rubber long accepted by the industry, with 
its beginnings in 1839 with the Nelson Goodyear patent or perhaps 
earlier, iS a substance consisting of an indissoluble union of sulphur 
and rubber produced under great heat. The acetone experiment per- 
formed by the Bureau of Standards' experts clearly shows the true 
strength of hard rubber and the weaknesses of Kralastic D when sub- 
mitted to certain chemical reactions. While Kralastic D may be the 
equivalent or better than the equivalent of orthodox hard rubber as a 
useful commodity in commerce, and respondent's witness Morgan tes- 
tified that he was engaged in further experimentation along lines of 
other unnamed products, such evidence does not bring Kralastic Dtoa 

point of equality with real hard rubber. To permit Kcalastic D to be 
labeled “hard rubber" is like brevetting a camp follower as a general 
of the troops. It would be elevating Kralastic D to an unwarranted 
position in the public mind. While the examiner has no objection to 
using a new plastic comb, including those made from Kralastic D 
with a small rubber content, if combs can be properly so branded as 
hard rubber, he can anticipate that in due time automobile tires will 
be made of Kralastic D and may be branded as hard rubber, and he 
is not prepared to say that he or any other member of the public 
should be encouraged to entrust their safety to tires of that character 
which might disintegrate or dissolve under the acids so often found 
in the garages or on the streets or the heat of heavy traction. 

From his evaluation of all the evidence, it appears to the 
hearing examiner that much of the technical evidence of experts re- 
lating to the physical and chemical properties of hard rubber, Kra- 
lastic D, and other products referred to therein is of little value in 
the determination of the precise issue in this case. From the agree- 
ment of the parties as to the earlier definitions of hard rubber, in 
the last analysis the testimony of experts amounts to a mere battle of 


semantics. The Commission's experts, in substance, testified that 
hard rubber is a particular product, although its qualities may vary, 
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| heat used. They accept the standard definitions of the dictionary, the 
textbooks, and other authoritative sources that "hard rubber" is a 


| 
| 419 noun descriptive of a particular product. The respondent's 
| witnesses as a whole contend, however, that "hard" is an adjective 
- and that anything containing rubber which is also hard in character 


may be properly stamped and labeled "hard rubber." See respon- 

dent's brief in support of its motion to dismiss filed May 7, 1956. 

While respondent's witnesses vary as to the percentage of rubber 

which should be contained in Kralastic D or any other synthetic plastic 

* in order to entitle it to be considered and labeled as "hard rubber, " 

| the extent to which such witnesses would go to sustain respondent's 

contention is best illustrated by the testimony of Wendes, its last ex- 
pert called to testify. He testified (R. 3245, 3271, 3278, 3394) that 
as little as 5% or even 2% or less of rubber in proportion to other 
materials with which it was compounded would entitle the product to 
become labeled as "hard rubber" because the resins in the product 

ae would make it hard and it would have rubber in it. He went still 
further by saying that such a product could properly be called a "hard 
rubber" "if it has any rubber in it at all" and that "we have rubber 

» products when we put in one tenth of one percent of rubber aa that 
does the trick," although he refused to recognize that such a product 
with such a percentage of rubber should be labeled and sold: a a hard 
rubber product. 

The respondent's corporate name "Vulcanized Rubber and 

. - Plastics Company" is somewhat significant if it can advertise and 

label its products just above its corporate name as "Hard Rubber" 

(CX-6, CX-7, CX-8, and CX-10). The connection between Vulcan- 

ized Rubber and Hard Rubber is definite and clear, and there would 

be no inference that it was a part of the "plastics" portion of respon- 

dent's industry. The respondent's position, sustained by the testi- 

mony of at least some of its experts, is that the hard rubber defini- 

| tions acceptable to the industry as late as 1954 are "outmoded, a 


“archaic, " and "lagging," and + is rf be inferred that those who stand 
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by them are not as progressive as those who insist that Kralastic D 
products are hard rubber products. The adoption by this examiner, 
on behalf of the Commission, of the conservative well established 
definition of “hard rubber" rather than the definition proposed by re- 
spondent because the latter is not "as firmly anchored as the first 
one" does not mean that the Commission stands in the way of progress. 
It is its duty to stand in the way of fraud and deception of the public. 

As hereinbefore indicated, it would serve no useful purpose to 
review the extensive technical testimony of these numerous expert 

420 witnesses as to the physical and chemical properties of rubber, 

Kralastic D, and other substances which were covered in the long 
direct and cross-examination of each. This is also true with reference 
to the history and development of the rubber industry, into which sub- 
ject many of the witnesses went extensively. Their learning and that 
of the able counsel for both parties need no exposition by the exami- 
ner in this initial decision. If attempted, it would only extend the 
length of this decision beyond its proper bounds and add nothing to 
the reasons supporting this decision which are amply set forth herein. 

The complaint in Paragraph Six alleges that "there are, among 
the purchasing public, substantial numbers of persons who prefer 
combs made or composed of 'rubber" or ‘hard rubber", as distin- 
guished from combs made or composed of the materials used by re- 
spondent." The answer in Paragraph 6 denies these allegations to 
the extent that they imply respondent's combs are not made of "rub- 
ber" or “hard rubber." Itis found from a preponderance of the evi- 
dence that substantial numbers of the public do prefer combs made 
or composed of "rubber" or “hard rubber" as distinguished from 
plastic combs or combs made of compositions such as Kralastic D, 
with a small content of rubber, and which are made by the extrusion 
process without the vulcanization of rubber and sulphur as “rubber" 
or “hard rubber" combs have been made for many years past. The 
numerous witnesses who testified for the Commission who were bar- 
bers and beauticians and barber and beauty supply people gave ample 
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testimony to this effect, which need not be recited in detail. | While 
some of them had bought and used respondent's combs labeled as 


es: "Rubber" or "Hard Rubber," they believed they were getting a hard 

, 4 rubber comb, and all of this class of witnesses disclaimed any knowl- 
 — of, or interest in, the chemical components and methods of manufac- 
’ ture employed in making a rubber or hard rubber comb. Many used _ 


the combs of respondent's competitors and a few used respondent's 
| combs. These witnesses, for the most part, testified they preferred 
a comb made of hard rubber because of its durability and performance 
| in the actualities of the trades of the barber and the beautician. A 
predominant number were very strongly prejudiced against plastic 
> combs because of their breakability or their unsuitability for skilled 
| professional work on their customers’ hair, or for both reasons. 
It is urged by respondent that these consumer witnesses are repre- 
sentative of only a very small segment of the American people and, 
therefore, this evidence is not at all representative of general public 
reaction and opinion. Of course, it is obvious that the entire Ameri- 
421 can public could not be brought in to testify and since the comb 
for human hair is one of the essentials of the business of being a bar- 
ber or a beautician, the selection of these people as witnesses appears 
to the examiner to have been a good representative choice. They have 
the greatest occasion to buy and to use combs, far more than any other 
segment of the population, and to closely observe and know the effect 
of combs upon the human hair and scalps of the numerous individuals 
and classes of persons upon which they employ such combs. | : And they 
also know the reaction of their numerous patrons to the use of various 
kinds and styles of combs. 
There is, moreover, substantiating evidence other than that 
of barbers and beauticians with reference to the preference of the 
public for "hard rubber" or "rubber" combs. The manager of the 
Products Division of E. I. duPont De Nemours and Co. of Wilming- 
ton, Delaware, testified that he was in charge of sales, production, 


and engineering on all iiss of : Dee of the products of his 
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company throughout the entire United States; that his company manu- 
factured nylon and polished styrene combs, the latter including combs 
made from Kralastic D, the material bought from the Naugatuck 
Chemical Company, a subsidiary of United States Rubber Company; 
that his company had formerly branded such combs made by it of Kra- 
lastic, Exhibit 14-D, as "rubber," but that following the abandonment 
of such branding the sales immediately decreased and within 18 
months thereafter the sales of such combs were less than three per- 
cent of what they were before the stamp "rubber" had been eradicated 
from such combs. Respondent's witness Wendes testified with refer- 
ence to a comb that is not a rubber comb: "People think of it as a 
plastic and they think of a plastic as being no darned good. They look 
for hard rubber combs because that is better. When they find out 
that Kralastic-D is much better than a hard rubber comb they will buy 
that." 

Furthermore, the continued vigorous defense made by respon- 
dent to preserve its privilege of labeling its Kralastic combs as 
"Hard Rubber" and "Rubber" bears more than silent witness to the 
fact that respondent company knows that its sales of its combs made 
of Kralastic D will not meet popular demand if they correctly brand 
them as "Kralastic D" or "plastic." Otherwise, there would be no 
occasion for the strenuous effort made by respondent to demonstrate 


422 to this Commission the propriety of their having used a dif- 





ferent method of manufacture from the long-recognized method of 
vulcanization and in coloring their combs made from Kralastic D with 
black coloring matter so that they look almost exactly like the genu- 
ine vulcanized hard rubber combs which the respondent's competitors 
continue to manufacture and properly brand as "rubber" or "hard 
rubber."" This is not to say that the respondent has not been fully en- 
titled and privileged to present its defense. But it is to say that such 
a vigorous defense in itself raises a fair inference that there must be 
a very substantial demand for "hard rubber" or "rubber" combs. 
Certainly the respondent manufacturing corporation is not an 
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eleemosynary corporation litigating this case pro bono publico or for 


the achievement of a mere academic or moral victory aay this 


ro Commission. 
In Paragraph Seven of the complaint, it is alleged that the use 
> by the respondent of the foregoing false, deceptive and misleading 


representations in regard to its said combs has had, and now has, the 


o capacity and tendency to and does mislead and deceive a substantial | 
number of the purchasing public into the erroneous and mistaken be- 
lief that such representations are true and to induce a substantial por- 

@ tion of the purchasing public, because of such erroneous and mistaken 


belief, to purchase substantial quantities of respondent's said products: 
As a result thereof, trade in commerce has been unfairly diverted to 
respondent from its competitors. In consequence thereof, substantial . 
injury has been and is being done to respondent's competitors in com- 
merce. | 
Paragraph 8 of the answer denies these allegations and further 
pleads that respondent has not committed any act or practice, as al- 
leged, to the prejudice or injury of the public or its competitors or 
any unfair or deceptive act or practice in commerce within the mean- 
ing of the Federal Trade Commission Act. , | 
One of these two ultimate issues to be decided in this case is 
whether or not respondent's methods of stamping and advertising its 
combs made of Kralastic D as "Rubber" and "Hard Rubber" have un- 
fairly diverted trade in commerce to the respondent from its competi- 
tors and done them substantial injury in violation of Section 5 of the 
Federal Trade Commission Act which prohibits unfair methods of 
competition in commerce. Respondent contends that there is no evi- 
dence that any competitor is injured and therefore that no such find- 
ing can be made. The law does not require that there be any proof 
423 of injury to competition. Furthermore, this contention is also 
fallacious because it is contrary to the evidence. It is true that there 
is no direct evidence of any loss sustained by competitors. ‘But it is 


the settled law under F. T. F.T.C. Vs , inated g Bosley Co. (1922), 258 
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U. S. 483, 493, and F.T.C. v. Raladam Co. (1942), 316 U. S. 149, 
152, and many other cases that to establish unfair competition it is 
not necessary to prove actual losses to competitors. At the close of 
the Commission's case in chief, a strong case of unfair competition 
had been made, and certainly after the respondent had presented its 
evidence, there is no reasonable doubt whatever in regard to that 
issue having been established. The surprising testimony of respon- 
dent's sales manager, Philip E. Bauldry, who was called as a witness 
by respondent, is most revealing on this issue (R. 3190-2235, 3475- 
3543, as well as on the other basic issue of deceit of the public. 
"There are times when a description is deceptive from the very fact 
of its simplicity." Federal Trade Commission v. Algoma Lumber Co., 
supra, 291 U. S. 67, 75. 

Bauldry testified, in substance, that by the injection mold 
process respondent produced combs made of Kralastic D, which were 
variously stamped or labeled either "Hard Rubber" or "Rubber" or in 
some other manner, and sold in various grades, by exactly the same 
process and substantially out of the same molds, the molds, of course, 
depending upon the particular styles in which such combs were to be 
marketed or sold. Bauldry testified that the only difference between 
respondent's "Ajax" comb, which was in competition with the higher 
priced combs of competitors, and its cheaper brands of combs in 
competition with less expensive brands, was in their polishing and 
packaging and the attachment of a warranty certificate. In 1955, 
ninety per cent of respondent's "Kralastic D" combs eventually were 
sold under respondent's first grade brand "Ajax" or its second grade 
brand "Best Ever." All of the combs were placed in storage against 
estimated future market needs and as needed were indiscriminately 
taken out of storage and stamped, polished, packaged, and priced 
according to the particular field of competition which was to be invaded 
by respondent. For example, the "Ajax" pocket comb, respondent's 
highest priced comb, competes with the "Ace" pocket comb of a 
competitor. The "Ace" comb sells for 29 cents retail; the "Ajax" at 
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25 cents retail, or 4 cents less at retail. Respondent's aii-parpane 
"Ajax" comb sells at 29 cents retail, a competitor's "Ace" comb of 
m * 424 like characteristics at 39 cents retail, or 10 cents less for 
pt respondent's comb. Similarly, the respondent's "Best Ever" pocket 
» comb sells for 10 cents retail, while one of its competitors, Bolta, 
sells its pocket comb at 15 cents retail, while in the all-purpose 
tapered curl comb "Bestever" sells for 15 cents retail compared to 
Bolta's similar product at 20 cents retail (R. 3211-3212). It must be 
clearly evident, even to a blind man, that this slight additional ex- 
pense of extra polishing and stamping could not create or justify this 
great difference in prices of the same product offered in the differ- 
ent price comb markets and that, therefore, the definite ultimate 
loser is the public which is deceived when it pays, for example, 29 
cents for an all-purpose "Ajax" comb which is identical with and costs 
essentially the same to manufacture as another comb of respondent 
which sells for only 15 cents or 14 cents difference. Packaging and 
polishing cannot make this difference. Even if they did, since only 
respondent knows the facts from which cost accounting would reveal 
the actual expense of such extra operations, it is properly inferred 
that the facts do not justify the great spread of manufacturing cost 
between its several brands made out of the same product by an iden- 
tical molding operation. The total cost of manufacturing a Kralastic 
D comb, it may be added, is admitted by respondent to be far less 
than that of a vulcanized hard rubber comb because the method of actual 
manufacture is much more efficient and, therefore, far less costly per 
unit. See Respondent's Brief, filed May 7, 1956. And the warranty 
certificates add no value to the combs to which they are attached as 
they are merely another selling device. That this is not only a gross 
deceit upon the public but would also be fatal in the long run to respon- 
dent's honest competitors cannot be doubted. To permit respondent 
to so deceive the public and to so destroy its competition would be to 
subvert the processes of this Commission to an unrighteous use never 
intended by Congress. ! 
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In addition to the foregoing evidence, there is in the record 
the testimony of those barbers and beauticians who have purchased 
Kralastic D combs believing they were rubber. Even if they are sat- 
isfied with what they have obtained, as is true in some respects, this 
is not a defense, for as stated by Mr. Justice Cardozo in the Algoma 
Lumber case, supra, 

". .. [t]he consumer is prejudiced if upon giving an 
order for one thing, he is supplied with something else... . 
In such matters, the public is entitled to get what it chooses, 
though the choice may be dictated by caprice or by fashion or 
perhaps by ignorance... ." 

425 The testimony of one Washington barber, Pete Pratico (R. 688- 
695), states the judicial holding from a more simple point of view. 
On direct examination he testified that out of his forty years or so of 
extensive experience he knew that most barbers prefer hard rubber 
combs because of the warping and crumbling of cheaper combs when 
placed in the sterilizing fluids used by barbers or when immersed 
in really hot water. He then emphatically testified in the simple 
language of the layman: 

"Q. Now if a comb has stamped on it ‘hard rubber, ' 
would you expect it to be made of hard rubber? A. * * * 
Why, sure. Surely. I mean, if it is stamped ‘hard rubber' 
it should be hard rubber. If it isn't, the hard rubber man 
misrepresented the comb. I would not buy no more from him." 
On his cross-examination, this fundamental philosophy was 

still more emphatically disclosed: 

"@. * * * When you answered Mr. Cox's question about 
expecting that a comb would contain hard rubber, is it a fair 
summary of your testimony to say that if it was so labeled, 
so long as you were able to get the usage out of a comb, that 
you would expect from a hard rubber comb, that would suit your 
purpose primarily? 
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"THE WITNESS: I am going to give you the same answer 
I gave him. If it says it is hard rubber on the comb, it should 
be hard rubber. There is no use misrepresenting something. 
"If I am buying Oster clippers, I want an Oster 
clipper, I do not want no Andes or Majestic. I think any time 


any product comes on the market it should be what it is sup- 


posed to be. We are paying for it. 

"If we pay 60 cents for our combs, and if a guy 
says, 'This is hard rubber and I am charging you 60 cents, . 
and I find out it is half plastic and half rubber, I ain't going to 
buy no more combs from that man. 


me * * 
"Q. Well, then, so long as it is stamped hard rubber, ' 

and so long as you get good usage out of it, that is the main 
thing that you are interested in; isn't that right? A. No, you 

| got me wrong about that hard rubber stuff. | 

“Now, if it is supposed to be hard rubber, it 
should be hard rubber. 
"Q. And, of course, if it is hard rubber there is no 


argument. : 


* * * 
"A. * * * T mean if it is stamped ‘hard rubber’ it should 
be hard rubber. I will stand up for that. Anything that is 
stamped, you should get what you are paying for. That is what 
you pay for. 
“Just like, we sai a big sale coming : next door 
to me on meats: Beef 59 cents, sirloin steaks. Now you mean 
to tell me they can give you good sirloin steaks for 59 cents? 
Are you kidding me? That is cow, that ain't beef. People 
don't know that. People are gullible. Man, they will break 
their necks. It is the same thing about hard rubber." 
There are numerous contentions and arguments of the several 
counsel in this proceeding WEEN are not necessary to this decision and, 
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therefore, will not be discussed. One matter, however, raised re- 
peatedly on the record is the respondent's reference and objection to 
the presence in the hearing room of various officials and representa- 
tives of some of its competitors. This was jokingly referred to by 
counsel for both parties as "calling the roll." It is argued by respon- 
dent that the presence of these men and any assistance that they or 
others connected with their companies may have given to counsel 
for the Federal Trade Commission in this proceeding wholly takes 
away any public interest in this case and makes this a lawsuit involv- 
ing the private rights of competitors in the same line of business. 
There is utterly nothing to this contention. The hearings of the Com- 
mission are open, and it is the privilege of any one to attend them, and 
the interest shown by admitted competitors by the attendance of their 
personnel at the hearings before this hearing examiner and the re- 
peated objections of respondent thereto have no influence whatsoever 
on the outcome of this decision except for the reasonable inferences 


drawn from such objections. And it is wholly immaterial that any of 
the competitors have in any way assisted the Commission in protecting 


them and the public from any unlawful acts of the respondent as herein 
found. Respondent's counsel had a skilled technical adviser by his 
side throughout nearly all of the presentation of both the Commission's 
evidence and respondent's own evidence. It is true that this Commis- 
sion acts solely in the public interest and that the complaints of com- 
427 petitors in the investigational files of the Commission are ordi- 
narily kept confidential and not made known either to the respondent 
or to the hearing examiner. But if competitors wish to waive their 
anonymity and be present at hearings and furnish evidence or sugges- 
tions at the request of the Commission's counsel to aid him in pre- 
senting its case, there is no law against that and such matters are 
subject to the usual consideration and reasonable inferences which 
matters in the record give rise to. Certainly, so far as the knowledge, 
hearing and observations of the hearing examiner go, there was no | 
impropriety of any kind indulged in ' 


A Be? Se 





45 | 
attorney, officer, or employee of any of respondent's competitors 
throughout the time the proceeding has been pending before him. It 
is to be inferred from respondent's repeated objections to the presence 
of representatives of its competitors that respondent's comb business 
is in substantial competition with them. Otherwise such objections 
would not have been made. 

This proceeding has taken a long time to hear due to the 
almost countless times respondent has formally moved for continu- 
ance or informally requested further time for preparation or the pro- 
duction of witnesses. Every courtesy has been accorded to respondent 
by the hearing examiner. Counsel supporting the complaint has been 
ready to proceed at all times, and had the respondent been as ready, 
this case would have been completely disposed of over one year ago. 
The numerous changes in respondent's counsel's law firm, resulting 
in five of its members having succeeded one another in the defense 
herein, has been accountable for a considerable portion of the delay, 
for which the respondent is not held to blame as stated in the amended 
and supplemental interlocutory order entered in this case on October 
12, 1955. And other continuances have been granted because of the 
necessity of respondent's various counsel appearing for other clients 
in other matters and for good reasons purely personal to the trial 
attorney who finally represented respondent at the close of the case. 

Full consideration has been given to all matters, whether 
hereinbefore mentioned, in finding that the respondent has violated 
the Federal Trade Commission Act by engaging in unfair competition 
and unfair and deceptive acts and practices in commerce. One of the 
outstanding failures of the respondent in attempting to establish its 
affirmative defenses was that it presented only the oral testimony and 
experiments of the expert witnesses called by it and produced no 
literature of the rubber industry to sustain its claims against the sub- 

428 stantial volume of written authority on which the Commission 
relied. Since several of the respondent's expert witnesses were also 


authors of note, this is SUP EBINE: Scientific progress is not made 
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in court rooms but in the halls and laboratories of science and in the 
written documentation of experiments and the interchange of ideas 
among scientists with regard to the results thereof. But none of these 
new learned authors appeared to have written any treatises on the new 
Morgan theory of hard rubber. Morgan was an author himself, and, 
despite the fact that he has been working with kralastics for some six 
years, he has not produced any scientific article or treatise on his new 
discovery. Asa consultant, however, he may do so, and other authors 
can agree or disagree therewith, and a body of literature on the subject 
can be developed. If Morgan's theory is ultimately adopted, as the dis- 
coverer and founder of this new formula for making hard rubber out of 
Kralastic D, his name will no doubt appear among the galaxy of immort- 
als in the rubber industry, such as the Goodyears, Hancock, Dr. Good- 
rich, and others. But the fact is that in this present litigation Morgan 
has not yet attained such an eminent status that his mere discovery and 
declaration of the principle which he espouses can be said to have 
revolutionized the hard rubber industry. In the numerous so-called 
Daly Patents (Commission's Exhibits 21, 22, and 23, and Respondent's 
Exhibits 128 and 129), under which Kralastic D is manufactured by 
United States Rubber, the assignee of such patents, there is no claim 
that these patents will produce a hard rubber product but rather that 
they will produce a hard, tough, thermoplastic, homogeneous mixture 
of rubber and resin, a rubber-resin compound. In his claim, the in- 
ventor, while referring to a vulcanizable rubber being used in the mix, 
also referred to "a curing agent sufficient to cure hard rubber to a 
condition ranging from a soft vulcanized to a semi-hard vulcanized 
state." This is a far cry from any claim that it is "hard rubber" or 
will produce a "hard rubber" product, as respondent contends. 
Respondent apparently carried on a successful hard rubber 
business in combs prior to Morgan's decision to make combs of kra- 
lastic. There is no reason it cannot resume the manufacture of hard 
rubber combs or sell the combs it is currently manufacturing from 
Kralastic D as plastic or kralastic without confusing the sai and 
eee CER — 
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4 unfairly competing with other manufacturers by applying the terms 
"Rubber" or "Hard Rubber" thereto, in advertising or in packaging, 
.! stamping, labeling, or otherwise marking the combs it si ie 
} under such designation. ! 

> 429 Upon the findings of fact hereinbefore made, which Have been 


Po founded upon those allegations of the complaint which are admitted 
by the answer, upon the facts which are based upon a consideration 























of the whole record and supported by the reliable, probative and sub- 
stantial evidence therein, and the fair and reasonable inferences 
arising therefrom, as well as from matters specially officially noticed, 
on the hearing examiner makes the following conclusions of law: 
1. The Federal Trade Commission has jurisdiction over the 
respondent's acts and practices alleged in the complaint to be unlawful. 
2. The public interest in the proceeding is clear and substan- 
tial. | 
3. The aforesaid acts and practices of respondent as herein- 
before found are all to the prejudice and injury of the public and of 
respondent's competitors and constitute unfair methods of competition 
o in commerce, and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commission 
Act. 3 
And upon the foregoing findings of fact and conclusions of law, 
the following order is hereby entered: | 
ORDER 
IT IS ORDERED that respondent, Vulcanized Rubber and 
Plastics Company, a corporation, and its officers, agents, repre- 
sentatives, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale and dis- 
tribution in commerce, as "commerce" is defined in the Federal 
Trade Commission Act, of any combs designed for use on human hair, 
do forthwith cease and desist from r ting, directly or by.im- 
plication, by any eRe eine branding, 
430 stamping, or other ae or fone that such combs are 
——— 
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*trubber" or' “hard rubber" or are made of "rubber" or “hard rubber," 
enenenrenerentettge Sr CTL Rpg ETE PDEA A, arya ate nat “iain OT, 
unless auch ¢ porns are in fact made of vulcanized hard rubber. 
’ sce ansgensmeeeapm eo a gg EOLA ALA LAE LLL ELLE LEI ALLE EL ALI ESE, 
: /s/ Loren H. Laughlin, 


August 31, 1956. Hearing Examiner. 


661 FINAL ORDER 


Commissioners: John W. Gwynne, Chairman 
Robert T. Secrest 
Sigurd Anderson 
William C. Kern 
Edward T. Tait 


Respondent, Vulcanized Rubber and Plastics Company, a 
corporation, having filed an appeal from the hearing examiner's ini- 
tial decision in this proceeding; and 

The matter having been heard on briefs and oral argument, 
including briefs of The Dayton Rubber Company and United States 
Rubber Company, as Amici Curiae; and 


The Commission having rendered its decision wherein it 


denied the appeal and, emept as otherwise indicated, adopted as its 
own the findings, conclusions and order contained in the initial de- 
cision: 

IT IS ORDERED that respondent, Vulcanized Rubber and 
Plastics Company, shall, within sixty (60) days after service upon 
it of this order, file with the Commission a report, in writing, set- 
ting forth in detail the manner and form in which it has complied with 
the order to cease and desist contained in said initial decision. 

By the Commission. 

/s/ Robert M. Parrish, 
ISSUED: April 26, 1957 Secretary. 
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¢ 662 OPINION OF THE COMMISSION 
By Gwynne, Chairman: 
The complaint, filed under Section 5 of the Federal Trade Com- 

o mission Act, charges Respondent with false and deceptive branding and 
advertising of its combs, by the use of the terms "rubber" and "hard 
rubber". From the decision and order against Respondent, the latter 
has appealed. In addition to the briefs and oral arguments by counsel 
supporting the complaint and by Respondent, separate briefs amicus 
curiae have been filed by U. S. Rubber Company and by Bayton Rubber 
Company. 
rs For many years, Respondent manufactured combs by the sul- 

phur vulcanization method. In brief, this process involves the com- 

pounding of rubber (either natural or synthetic) in a compression mold 

and vulcanizing same by heating. Thereafter, the mass is released 
. from the mold, teeth are sawed out and the comb goes Ham buffing 
and polishing processes until it is completed. 
During the latter part of 1950, Respondent began the change in 
| its process of manufacture which is the subject of this complaint. 
. The raw material for the combs was changed to Kralastic D, a patented 
material made by the Naugatuck Chemical Division of U. S. : Rubber 
Company. This material is composed of approximately 19% nitrile 
_and color. It appears that this material is | more , expensive than tha 
vas by Rempondaal in its former method of manufacture. It has the 
advantage, however, of being adapted to a process known as “iniec- 
¢ ~~ tion molding”. This process requires fewer hand speratines and 
thus ceacite Th weavhle per Galt cost, 
Under the first process of manufacture, Rincwiaast ‘Stamped 
and advertised its combs as "rubber" or "hard rubber". Under the 





new process, it continued to so stamp and advertise, at least as to 
a portion of its combs. | 
663 The case was ably and thoroughly tried by counsel on both sides 
and resulted in a record of 3, — pages of evidence and 200 exhibits. 
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The evidence covers a wide range, much of it having to do with ex- 
pert testimony as to the meaning of "rubber" and "hard rubber". 
The initial decision contains an extensive discussion of the 


evidence. We shall not repeat that here but will confine this opinion 
to certain conclusions which we believe to be adequately established 
by reliable, probative and substantial evidence. 

(1) Did counsel supporting the complaint sustain the burden 


of proving that Respondent's combs are not properly labeled "rubber" 
and "hard rubber"? 

On this point, the hearing examiner found as follows: 

"The gist of this proceeding is whether or not the repre- 
sentations of respondent in its advertising and labeling or 
branding of combs that are made of Kralastic D as 'Hard Rub- 
ber’ or ‘Rubber’ are false, misleading and deceptive. It is 
found that they are false, misleading and deceptive as these 
combs are not made or composed of rubber or hard rubber 
but are made or composed in large part of materials other 
than rubber or hard rubber and do not contain any sulphur 
and are not made by the vulcanization process but are admittedly 
made by the injection mold or extrusion process. All of the 
experts called by Commission's counsel testified, in substance, 
that the accepted definition of the industry for hard rubber was 
that rubber which resulted from heating crude rubber, either 
natural or synthetic, with a large amount of sulphur, between 
25 and 47 units of weight combined with 100 units by weight of 
rubber hydrocarbon." 

In support of this finding, the initial decision discusses sev- 
eral items of evidence, such as the expert opinions of many of the 
witnesses, definitions from dictionaries and other standard works 
on the subject, excerpts from judicial decisions, the conduct and 
statements of the manufacturers of Kralastic D in their own descrip- 
tions of their product, etc. 

664 Concerning the propriety of the definition of "rubber" and "hard 
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rubber" as accepted by the hearing examiner, there is evidence to 


the contrary. In fact, some witnesses for Respondent approach the 
problem of definitions from a somewhat different angle. They place 
less stress upon materials and methods of manufacture and more on 
the end result. For example: : 
"It (rubber) describes a material having properties 
which we desire in a rubber." | 
"Rubber is an organic material capable of vuieeuine 
tion which at normal room temperatures can be stretched 
several times its length and which on release recovers 
almost all its original length." | 
"Hard rubber is a rubber material that has the general 
physical characteristics of a normally accepted hard rubber 
composition." : 

Some definitions stress the presence of some rubber in the 
end product, the amount varying considerably with the views of the 
individual witness. | 

Much of the testimony of these witnesses seems to be based 
on the view that comparatively recent discoveries and developments 
in the industry have made the old definitions of rubber and hard rub- 
ber inappropriate and restrictive. In speaking of the definition which 
the hearing examiner found to be correct, the initial decision contains 
the following: - : 

“There is no substantial dispute among the experts 
called by both sides as to the above definitions having been 
proper up to the time the respondent began to manufacture its 
combs out of Kralastic D in late 1950 or early 1951. : Several 
of respondent's expert witnesses testified as to vulcanization 
being necessary in the earlier days to achieve hard rubber. 


While there is some evidence that a few products made other 
than by the vulcanization process were referred to as hard 
rubber batteries or hard rubber gaskets, and the like, there 

is substantial agreement among the experts called by both sides 
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that there was no product offered on the commercial market 

in substantial quantity as hard rubber prior to 1950 that was 

not made by the vulcanization process." 

Much of the evidence on the part of Respondent amounts to a 
claim that the terms in question have acquired a secondary meaning, -- 

665 a subject which has been frequently considered by the Commis- 
sion and by the courts. 

It is true that a word or phrase may acquire a secondary mean- 
ing. However, the claimed secondary meaning must be as firmly 
anchored by common acceptance as the first one. Furthermore, this 
fact must be established by a high degree of proof. FTC v. Winstead 
Hosiery Co., 258 U.S. 483; FTC v. Algoma Lumber Co., 291 U.S. 

67; In the Matter of Atlantic Sponge and Chamois Corporation, Docket 
6162. 

We agree with the findings and conclusions of the hearing 
examiner as to the well-established primary meaning of "rubber" and 
“hard rubber" in regard to combs, and that the secondary meaning 
urged by certain witnesses has not been established. 

(2) Do the practices complained of constitute unfair methods 
of competition in commerce, or unfair and deceptive acts in commerce? 

Evidence of barbers, beauticians and barber supply salesmen 
was introduced on the matter of preference for a certain type of combs. 
On this point, the hearing examiner found as follows: 

"It is found from a preponderance of the evidence that 
substantial numbers of the public do prefer combs made or 
composed of "rubber" or "hard rubber" as distinguished from 
plastic combs or combs made of compositions such as Kralas- 
tic D, with a small content of rubber, and which are made by 
the extrusion process without the vulcanization of rubber and 
sulphur as “rubber” or "hard rubber" combs have been made 
for many years past. The numerous witnesses who testified 
for the Commission who were barbers and beauticians and 
barber and beauty supply people gave ample testimony to this 
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effect, which need not be recited in detail. While some of 
them had bought and used respondent's combs labeled as 
"Rubber" or "Hard Rubber", they believed they were getting 
a hard rubber comb, and all of this class of witnesses dis- 
claimed any knowledge of, or interest in, the chemical com- 
ponents and methods of manufacture employed in making a 
rubber or hard rubber comb. Many used the combs of respon- 
dent's competitors and a few used respondent's combs. These 
witnesses, for the most part, testified they preferred a comb 
made of hard rubber because of its durability and performance 
in the actualities of the trades of the barber and the beautician. 
A predominant number were very strongly prejudiced against 
plastic combs because of their breakability or their unsuit- 
ability for skilled professional work on their customers’ hair, 
or for both reasons." : 


It also appears in the record that the Products Division of E. 


I. duPont de Nemours and Company manufactured and sold combs 
made from Kralastic D; that when the company abandoned the prac- 
tice of branding such combs as "rubber", sales fell off 97%. 

Evidence was also introduced concerning tests made | with 
Respondent's Kralastic D combs and those of competitors made by 
the sulphur vulcanizing process. The results of these tests indicate 
the varying characteristics of the two types of combs when subjected 
to these tests. There was also testimony that barbers prefér hard 
rubber combs because they resist better the effects of certain steril- 
izing fluids and of hot water. i 

It also appears that the natural color of Kralastic D is tannish 
or brownish-yellow opaque, and that the material furnished for Re- 
spondent's combs was, at Respondent's request, colored black. This 
is the traditional color of the rubber combs. The initial decision 
also points out that only one other user of Kralastic D now stamps, 
labels or advertises its combs as "hard rubber" and that a Federal 
Trade Commission complaint has been issued against that user. 
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That the practices of Respondent were unfair to competitors 
and deceptive to the public is well settled by FTC v. Algoma Lumber 
Co., 291 U.S. 67, in which the court said: 

* * * The consumer is prejudiced if upon giving an 
order for one thing, he is supplied with something else. Fede- 

ral Trade Commission v. Royal Milling Co., 288 U.S. 212, 

216; City of Carlsbad v. W. T. Thackeray & Co., 57 Fed. 18. 

In such matters, the public is entitled to get what it chooses, 

though the choice may be dictated by caprice or by fashion or 

perhaps by ignorance. Nor is the prejudice only to the con- 
sumer. Dealers and manufacturers are prejudiced when 
orders that would have come to them if the lumber had been 
rightly named, are diverted to others whose methods are less 
scrupulous." 

Respondent next argues that the complaint does not sufficiently 
allege nor the evidence show that Respondent's business in rubber and 
hard rubber combs is substantial; that the evidence does not show that 

667 such combs are in substantial competition with others; that 
there is any substantial public interest in the proceeding or that the 
proceeding is anything more than a private controversy. 

It is admitted in the pleadings and in the testimony that Re- 
spondent's combs are "in competition" with others. On the question 
of the substantial character of the competition, it appears that Respon- 
dent does business in practically all states of the Union; that its comb 
business is in excess of $250, 000 per year; that it sold 4, 275, 000 of 
its rubber combs in 1954 and 5, 079, 000 in 1955; that certain of the 


consumer witnesses called had bought or used Respondent's combs. 
The total number of combs sold, either rubber or otherwise, does 
not appear. It also appears that other competitors make a large 


number of rubber combs each year. 

It is not necessary to prove actual deception or injury to any 
individual or the amount thereof. It is sufficient to prove that the 
practices have the capacity or pares to deceive. The evidence is 
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sufficient to meet this requirement. 

At various stages of the proceedings, Respondent has made 
two additional arguments, first, that the Commission is estopped 
from further proceedings by reasons of a letter of February 25, 1951, 
by a member of the Commission's staff stating that "the Commission 
contemplated no further proceeding in the matter," and, second, that 
the entire matter should be referred to a trade practice conference 
on the rubber industry. These matters are adequately treated in the 
initial decision and we shall not elaborate further thereon. : 

In arriving at our conclusions, we have attached no weight to 
the fact that Respondent has made a vigorous defense to charges 
made against it in the complaint. 

By letter of September 5, 1956 to the hearing examiner, 
counsel for Respondent attached a list of corrections which should be 
made in the record. The hearing examiner declined to make the cor- 
rections for the reason that the record had been closed. The case was 
argued orally before the Commission on February 14, 1957. By letter 
dated March 14, 1957, addressed to the Federal Trade Commission, 
counsel for Respondent enclosed this list of proposed corrections 
and asked that the record be corrected accordingly. This request 
has been called to the attention of counsel supporting the complaint 
who has filed a reply thereto in which he objects to certain proposed 
corrections but not to others. 

668 We have considered all the suggested corrections | conclude 
that their adoption does not materially change the record and does not 
change our findings and conclusions. : 

Except as otherwise indicated in this opinion, the findings, 
conclusions and order of the hearing examiner are adopted ds the 
findings, conclusions and order of the Commission. The appeal of 


Respondent is denied and it is directed that an order issue in accord- 


ance with this opinion. 


April 26, 1957 
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PETITION FOR REVIEW OF AN ORDER OF THE 

FEDERAL TRADE COMMISSION 
To The Honorable Judges Of The United States Court Of Appeals For 
The District Of Columbia Circuit: 

Petitioner, Vulcanized Rubber and Plastics Company, a corpora- 
tion existing under and by virtue of the laws of the State of Maine, pe- 
titions this Honorable Court for a review of the Opinion and Final Order 
of the Federal Trade Commission issued on April 26, 1957 and served 
on the petitioner on May 2, 1957 in the Matter of Vulcanized Rubber and 
Plastics Company, Docket No. 6222; and as a basis for its petition the 
petitioner shows: 

I. Previous Proceedings 

On June 25, 1954 the Federal Trade Commission filed a complaint 
against the petitioner charging in substance that petitioner has a sub- 
stantial volume of business in the manufacture, sale and distribution in 
interstate commerce of combs for use on human hair; that the petitioner 
is in substantial competition with other corporations in the sale and 
distribution of said combs; that the petitioner's representations in the 
branding and advertising of said combs as "Rubber" and "Hard Rubber" 
are false and misleading in that said combs are not made or composed 
of "Rubber" or "Hard Rubber"; and that said representations are to 
the prejudice and injury of the purchasing public and of the petitioner's 
competitors and constitute unfair methods of competition and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 

The petitioner filed an answer to this complaint denying the alle- 
gations of the complaint summarized above. 

A hearing on the issues thus joined commenced before a hearing 
examiner of the Federal Trade Commission on November 8, 1954. 
The hearing, including an interlocutory appeal by the petitioner to the 
Federal Trade Commission, continued at intervals in Washington, 
D. C., New York, New York and Akron, Ohio to May 23, 1956. 

The principal issue of the hearing was whether combs made for 
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use on human hair are falsely and deceptively branded and advertised 


as "rubber" and “hard rubber" unless the process of manufacture in- 


es vulcanization of the rubber content of said combs with a large 
ite oe of sulphur. ) 


Counsel supporting the complaint at the hearing took the » pani 
tion that the meaning of the term "rubber" when applied to a comb 
made for use on human hair is “hard rubber" and that “hard rubber" 
means Only a comb made by a process that includes sulphur vulcani- 
zation. | 

In 1950 the petitioner, which prior thereto had made its "rubber" 
and “hard rubber" combs by a process that included sulphur vulcaniza- 
tion, commenced to make said combs by a new process, which is the 
process in issue herein and which did not include sulphur vulcanization. 

In 1950 after the petitioner commenced to make combs. by the new 
process, the Federal Trade Commission questioned the propriety of 
the petitioner's continuing to brand and advertise as "rubber" and "hard 
rubber" combs made by the new process. In 1951, following submission 
to the Commission of all the material facts in respect of the new process, 
the Commission informed the petitioner that it contemplated no further 
proceedings in the matter. In reliance upon this ruling the petitioner 
proceeded to scrap approximately $200, 000 worth of equipment for 
making "rubber" and “hard rubber" combs by the former process that 
included sulphur vulcanization. In 1954 the Commission reopened the 
matter by filing the complaint herein. | 

The petitioner took the position at the hearing that the terms 
"rubber" and “hard rubber" when applied to a comb made for use on 
human hair are not limited in their meaning to combs made only by a 
process that includes sulphur vulcanization, and that said combs are 
factually and fairly branded and advertised as "rubber" and "hard rub- 
ber" when made, as are the petitioner's, from approximately 13 per 
cent rubber (Butadiene-Acrylonitrile Copolymers), 85 per cent resin 
compound (Acrylonitrile Styrene Copolymers) and 2 per cent stabilizer 
and color. 
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In substance, the petitioner's position is that a product is factually 
and fairly designated as a "rubber" product if the rubber content of the ~~ 
“product is an ingredient essential to the end use of the product; and that 


be applied to any rubber that is hardened by any process of manufacture. 
the hearing 19 expert witnesses, 11 called by the 
Trade Commission and 9 called by the petitioner, were heard on the 
principal issue above described. A majority of the expert witnesses 
testified that a product containing less than 13 per cent of rubber could 
factually and fairly be designated as a "rubber" product. All of the 
expert witnesses called by the petitioner testified to this effect; and in 
the opinions of the expert witnesses called by the Commission the mini- 
mum amount of rubber necessary properly to label a product "rubber" 
ranged from 50% to 5%. 

All of the expert witnesses called by the petitioner testified that 
“hard rubber" means rubber that is hard. Although the expert witnes- 
ses called by the Federal Trade Commission testified that "hard rubber" 
means sulphur vulcanized rubber, they admitted that "hard rubber" 
could be made without using sulphur as the vulcanizing ingredient and, 
in certain instances, without the use of any vulcanizing ingredient. 

On August 31, 1956 the hearing examiner filed his Initial Deci- 
sion. He held therein that the allegations of the complaint were estab- 
lished, and entered an order directing the petitioner to cease and de- 
sist from representing, in connection with the offering for sale, sale 
and distribution in interstate commerce, that combs made for use on 
human hair are "rubber" or “hard rubber" unless said combs "are in 
fact made of vulcanized hard rubber. " 

The petitioner appealed to the Federal Trade Commission from 
the Initial Decision of the hearing examiner; and following oral and 
written argument on said appeal the Commission issued on April 26, 
1957 (a) an Opinion adopting the findings, conclusions and order of 
the hearing examiner and (b) a Final Order directing the petitioner to 
file a compliance report within sixty (60) days after service of said 


» 
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Final Order. | 
Il. Jurisdiction of the Court and Venue | 

Jurisdiction of this Honorable Court in this case is based on the 
provisions of Section 5 of the Federal Trade Commission Act, 15 USC 
Section 45, which provides that a cease and desist order of the Federal 
Trade Commission may be reviewed by the United States Court of Ap- 
peals "within any circuit where the method of competition or the act or 
practice in question was used * * * by filing in the court, within sixty 
days from the date of the service of such order, a written petition pray- 
ing that the order of the Commission be set aside * * * * , 

“Petitioner is now and for Several years last pagt has been engaged 
in the manufacture, sale and distribution of the combs that are the sub- 
ject of the Opinion and Final Order of the Federal Trade Commission in 
respect of which this petition for review is filed; and the petitioner has 
caused said combs, when sold, to be transported from its place of busi- 
ness in the State of New York and from its factory in the State of Pennsyl- 
vania to purchasers thereof located in various other States of the United 
States and in the District of Columbia. 

' I. Points on which this Petitioner Relies : 

A. The Final Order and Opinion of the Federal Trade Commis- 
sion are arbitrary and capricious in that contrary to the reliable, proba- 
tive and substantial evidence of record the petitioner is prohibited from 
making representations that combs manufactured, sold and distributed 
by it in interstate commerce for use on human hair are "rubber" or 
"hard rubber" or made of "rubber" or "hard rubber" unless made by 
a process that includes vulcanization, when said representations are not 
false or misleading, unfair or deceptive to the purchasing — or the 
petitioner's competitors. 

B. The Final Order and Opinion of the Federal Trade Commis- 
sion are arbitrary and capricious in that, even if representations that 
combs manufactured, sold and distributed by the petitioner in inter- 
state commerce for use on human hair are "rubber" or "hard rubber" 
or are made of "rubber" or “hard rubber" are found to be false, 
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misleading, unfair or deceptive unless said combs “are made of vul- 
canized hard rubber, " said Final Order and Opinion prohibits the peti- 
tioner from representations that said combs “are not vulcanized hard 
rubber, "' when said combs are not vulcanized and that said combs are 
“resin rubber, " when such is the fact. 
IV. Relief Prayed by Petitioner 
Petitioner respectfully prays (1) that this Honorable Court review 
the proceedings of the Federal Trade Commission, its Opinion and Final 
Order hereinbefore identified; (2) that this Honorable Court set aside 
said Opinion and Final Order; and (3) that this Honorable Court grant 
such other or further relief to the petitioner as it deems proper in the 
premises. 
Respectfully submitted 


Donald E. Van Koughnet 
* * * 


H. Douglas Weaver 
* 


* * 


Alger B. Chapman 
* *« 


Joseph J. O'Connell, Jr. 
* * * 


Attorneys for Petitioner 


[ Filed Sep. 13, 1957] 
STIPULATION 
It is hereby stipulated and agreed by and between the parties, 
1. That petitioner has furnished respondent with the following 
as its Statement of Issues: 

A. Petitioner is prohibited under the final order of the 
Commission hereinfrom representing that combs sold and distributed 
by it in interstate commerce are "rubber" and “hard rubber" when in 
fact said combs are made of "rubber" and "hard rubber. " 
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B. Petitioner is prohibited under the final order of the 
Commission herein trom representing that combs sold and distributed 
“by it In Interstate commerce are "not vulcanized hard rubber" but zt 
"resin rubber" when such is the fact. 

: "El, ‘That respondent agrees that petitioner's statement of issues 
o| sufficiently apprises it of petitioner's contentions. 
TE at ova gE ag oft and joint ap- 

pendix shall be as follows: 

A. No later than i bs, 1957, petitioner shall file 

with the Court and serve upon counsel for respondent its designation of 
bs the parts of the record which petitioner desires the Court to read. 

B. No later than November 5 [12], 1957, respondent shall 
file with the Court and serve upon counsel for petitioner a designation 
of such additional parts of the record, if any, which exponent desires 
the Court to read. 

C. Counsel for petitioner shall be responsible for having 
the record as thus finally designated printed as a joint appendix and 
filed with the Court and served upon counsel for ae no later 
* than November 30 [Dec. 9], 1957. 

D. No later than December 30 [Jan. 6], 1957 [1988], 
petitioner shall file with the Court and serve upon counsel for respon- 
dent the required number of copies of its brief. | 

E. No later than January 30 [Feb. 6], 1958, respondent 
shall file with the Court and serve upon counsel for petitioner the re- 
quired number of copies of its brief. ! 

é F. No later than February 10 [17], 1958, petitioner may 
file with the Court and serve upon counsel for respondent the required 
number of copies of its reply brief, if any. 






G. Thereafter the matter may be set for srgument at the 
convenience of the Court. 
a Respectfully submitted, Vulcanized Rubber & Plastics Co. 
By /s/ H. Douglas Weaver, Attorney * * * 
Federal Trade Commission, By /s/ James E. Corkey 
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ORDER 

The parties in the above-entitled case having appeared before me 
for prehearing conference pursuant to Rule 38(k), and the parties having 
presented their stipulation dated September 12, 1957, and the said stipu- 
lation having been considered, the stipulation is hereby approved, and, 
it is | 

ORDERED that the parties proceed according to the stipulation 
and that the stipulation dated September 12, 1957, be printed in the 
Joint Appendix herein. 


Dated: September 13, 1957 


[Filed October 25, 1957] 
STIPULATION 

It is hereby stipulated and agreed by and between the parties, 

I. That Paragraph I-A of the Stipulation between the parties 
dated September 12, 1957 and approved by the Court on September 13, 
1957 be modified, subject to approval of the Court, so as to extend from 
October 25 to November 1, 1957 the date on which the petitioner shall 
file with the Court and serve upon counsel for respondent its designa- 
tion of the parts of the record which petitioner desires the Court to 
read; and . 

Il. That, subject to approval of the Court, the date set out in 
Paragraph II-B of said Stipulation be changed from November 5 to 
November 12, 1957; that the date set out in Paragraph III-C of said 
Stipulation be changed from November 30 to December 9, 1957; that 
the date set out in Paragraph IlI-D of said Stipulation be changed from 
December 30, 1957 to January 6, 1958; that the date set out in Para- 
graph II-E of said Stipulation be changed from January 30 to February 
6, 1958; and that the date set out in Paragraph II-F of said Stipulation 
be changed from February 10 to February 17, 1958. 
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Respectfully submitted, 
Vulcanized Rubber & Plastics Company 
By /s/ Donald E. Van Koughnet 


Attorney for Vulcanized Rubber & 
Plastics Company 


Federal Trade Commission 
By /s/ James E. Corkey 


[Filed October 28, 1957] 
ORDER : 
Before: Fahy, Circuit Judge, in Chambers. | 
Upon consideration of the stipulation of the parties to the above 
case to modify the prehearing stipulation filed September 13, 1957, 
by extending the times for filing designations of record and for filing 
briefs, be, and it is hereby, approved and that the prehearing stipulation 


be, and itis hereby, modified as requested. i 


Dated: October 28, 1957 


PETITIONER'S DESIGNATION OF RECORD _ 

Now comes Vulcanized Rubber & Plastics Company, petitioner in 
the above-captioned cause and designates the parts of the record which 
it desires the Court to read, said parts being considered sufficient for 
the determination of the questions raised on petition for review, namely: 

1. The complaint of the Federal Trade Commission In the Matter 
of Vulcanized Rubber & Plastics Company, a corporation, Docket No. 
6222, filed June 25, 1954. | 

2. The answer of petitioner Vulcanized Rubber & Plastics Com- 
pany to said complaint, filed August 20, 1954. 

3. The following portions of the iad of the proceedings 





64 


before the Federal Trade Commission In the Matter of Vulcanized 
Rubber & Plastics Company, a corporation, Docket No. 6222, which 
took place between November 8, 1954 and April 3, 1956 and which were 
stenographically reported: 

a. Testimony of Prescott Beach, President of Vulcanized 
Rubber & Plastics Company, which was given on November 8, 
1954 and is contained in said transcript on pages 31 to 74, 
inclusive. . 

b. Testimony of Coleman P. Morgan, Director of Research 
and Development, Vulcanized Rubber & Plastics Company, which 
was given on November 28 and December 5, 1955 and is contained 
in said transcript on pages 1373 to 1510, inclusive, and pages 
1931 to 2066-A, inclusive. 

c. Testimony of Dr. Paul M. Elliott, Manager of Kralastic 
Chemical for the Naugatuck Division, United States Rubber Com- 
pany, which was given on November 29 and December 2, 1955 and 
is contained in said transcript on pages 1511 to 1609, inclusive, 
and pages 1813 to 1930, inclusive. 

d. Testimony of Ernest J. Joss, Research and Development 
Supervisor at the Central Research and Development Laboratory of 
the United States Rubber Company, which was given on November 
30, December 1 and December 6, 1955 and is contained in said 
transcript on pages 1610 to 1812, inclusive, and pages 2067 to 
2179, inclusive. 

e. Testimony of Wallace J. Murray, Research Chemist and 
Chemical Engineer of Arthur D. Little, Inc., which was given on 
December 7 and December 8, 1955 and is contained in said tran- 


script on pages 2180 to 2426, inclusive. 

f. Testimony of Morris Omansky, Consultant, which was 
given on January 31, February 1 and February 2, 1956 and is con- 
tained in said transcript on pages 2427 to 2800-A, inclusive. 

g. Testimony of Abraham L. Freedlander, President, Dayton 
Rubber Company, which was given February 3, 1956 and is 
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contained in said transcript on pages 2801 to 2940, inclusive. 

h. Testimony of Dr. Norman A. Shepard, Consultant, which 
was given on February 6 and February 8, 1956 and is contained 

in said transcript on pages 2941 to 3185, inclusive. _ 

i. Testimony of Phillip E. Bauldry, Sales Manager, Vulcan- 

ized Rubber & Plastics Company, which was given on February 9 

and March 9, 1956 and is contained in said transcript on pages 

3189 to 3235, inclusive, and pages 3474 to 3545, inclusive. 

4. The Initial Decision of the Hearing Examiner of the Federal 
Trade Commission In the Matter of Vulcanized Rubber & Plastics Com- 
pany, a corporation, Docket No. 6222, filed August 31, 1956. 

5. The Final Order and the Opinion of the Federal Trade Commis- 
sion In the Matter of Vulcanized Rubber & Plastics Company, a corpora- 
tion, Docket No. 6222, issued April 26, 1957. 

6. The Petition for Review of an Order of the Federal Trade Com- 
mission in the above-captioned cause, filed July 1, 1957. 

7. Stipulation on the procedure to govern the filing of briefs and 
joint appendix, filed September 13, 1957. 

8. Order of the Court filed September 13, 1957 on pre-hearing 
conference relative to the stipulation filed September 13, 1957. 

9. Stipulation modifying the pre-hearing stipulation by extending 
the time for filing designation of record and for filing betes filed 
October 25, 1957. 

10. Order of the Court filed October 28, 1957 approving the 
Stipulation filed October 25, 1957. | 
11. This designation of record. ! 
Donald E. Van Koughnet 2 
Attorney for Petitioner, : 
Vulcanized Rubber & Plastics Co. 
(Certificate of Service) 
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On Petition To Review An Order Of The Federal Trade 
Commission 

RESPONDENT'S DESIGNATION OF ADDITIONAL PARTS OF 

THE RECORD FOR PRINTING 

The Federal Trade Commission, respondent in this matter, by 
its counsel, designates the following parts of the record for printing in 
addition to those designated by petitioner herein on November 1, 1957, 
in accordance with the stipulation and order entered in this matter on 
September 13, 1957, as modified by the stipulation entered on October 
25, 1957, and the order entered on October 28, 1957: 

The following portions of the trascript of the proceedings before 
the Federal Trade Commission in the matter of Vulcanized Rubber and 
Plastics Company, a corporation, Docket 6222; 


Testimony of: Record e Line(s) 
1. C. R. MacBride 77 11 through 14 
78 6 through 10 
79 20 through 25 

80 7 through 9, and 
15 through 22 
2. Henry Peters ~ 87 11 through 14 
? 88 3 through 12 
89 5 through 15 

91 8 through 12, and 

19 through 25 

92 ; through 4, and 
124 5 through 25 
125 1 through 15 
202 17 through 25 

203 1 through 3, and 
16 through 25 
204 1 through 20 
206 23 through 25 
207 1 through 12 
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Testimony of: Record Page Line (s) 
3. Frank S. Malm 292 7 through 10, and 
17 through 25 
293) 1 through 25 
aga) (One er through 25 
295 1 ! 
304 8 through 25 
306 7 through 25 
307 1 through 25 
308 1 through 25 
309 1 through 25 
310 1 through 21 
313 4 through 20 
383 23 through 25 
384 1 through 23 
4, David Earl Jones 405 5 through 8 
408 13 through 25 
409 1 through 25 
410 1 through 25 
411 1 through 5 
415 22 through 25 
416 1 through 18 
453 2 through 8 
454 23 through 25 
455 1 through 25 
456 1 through 25 
457 1 through 25 
461 11 through 18 
462 14 through 20 
463 17 through 25 
464 1 through 3 
465 5 through 25 


466 1 through 18 
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Testimony of — Record Page Line(s 
4. David Earl Jones 472 19 - 
(coutinued) 474 16 through 25 
475 1 through 17 ° 
480 16 
487 18 through 25 a 
488 1 through 7 Pi 
489 3 through 25 
490 1 through 2, and - rn 
21 
| 492 4 through 23 
5. George S. Laaff 499 18 through 21 
500 2 through 16, and . 
22 through 25 
501 1 through 25 
502 1 through 25 
503 1 through 25 ‘i 
504 1 through 22 
505 1 through 25 
506 1 through 25 
507 1 through 25 P 
508 1 through 25 
509 1through 5 < 
510 4 through 25 
511 ithrough 9 : 
518 17 through 21 : 
516 7 through 18 ‘ 
527 16 through 25 ae 
528 1 through 25 
529 1 through 8 
530 12 
534 11 through 25 
535 1 through 25 
Sp Re ebiak | 
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Testimony of Record Page Line(s) 





Lo 5. George S. Laaff 536 1 through 25 
(continued) 537 1 through 25 
5 538 1 through 25 
539 1 through 25 
> 540 1 through 25 
541 1through 5, and 
P 19 through 22 
6. Emanuel Horowitz 767 10 through 13 
‘ 768 11 through 25 
769 1 through 3 
770 8 through 25 
- 771 1 through 10, and 
25 | 
. 772 1 through 12 
7. Robert D. Stiehler 818 7 through 10, and 
m 20 through 25 
819 1 through 25 
820 1 through 25 
° 821 1 through 25 
822 1 through 25 
; 823 1 through 25 
824 1 through 10 
i 837 22 through 25 
: 838 9 through 21 
839 8 through 12, and 
. 23 | | 
| 840 16 through 21 
. 852 1 : 
859 3 through 14 
8. Lawrence A. Wood 981 12 through 15, and 
| 22 through 25 
, 982 1 through 25 


983 1 through 25 
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Testimony of Record Page Line(s) 
8. Lawrence A. Wood 984 1 through 19 


(continued) 985 25 
986 2 through 25 
987 1 through 25 
988 1through 5 
990 1 through 25 


991 1 through 2, and 
14 through 20 


9. George Stafford 1009 23 through 25 
1010 1, and 8 through 
22 


Whitby 


1011 1 through 18 
1012 1 through 25 
1013 1 through 25 
1014 1 through 10 
1015 17 through 25 
1016 1 through 25 
1017 1 through 25 
1018 1 through 25 
1019 1 through 25 
1020 1 through 25 
1021 1 through 10 
1025 12 through 26 
1026 1 through 25 
1027 1 through 25 
1028 1 through 23 
1030 17 

1071 10 through 25 
1072 1 through 25 
1073 1through 4 


10. Henry J. Flikkie 7 through 10, and 
| 16 through 25 


1 through 25 
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Testimony of Record Page Line(s) 
Henry J. Flikkie 1144 1 through 25 
(sontinaed) 1146 15 through 25 
Arthur W. Carpenter 1177 22 through 25 
1178 7 through 25 
1179 1 through 25 
1180 1 through 25 
1224 11 through 25 
1225 1 through 15 
. Arthur V. Juve 1226 15 through 18 
1227 2 through 15 
1230 1 through 4 
Commission's Exhibit 21-A, -B, -C, -D. ! 
Commission's Exhibit 22-A, -B, -C, -D, -E. 
Commission's Exhibit 23-A, -B, -C, -D. 


/s/ James E. Corkey 
James E. Corkey, ; 
Assistant General Counsel, 


Attorney for Federal Trade 
Commission. ! 


Dated: November 12, 1957 
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[Received Nov. 4, 1957, D.E.V.K. ] 
FEDERAL TRADE COMMISSION 
Washington 25 
Office of the Secretary [Stamped: Nov 1 1957] 


Weaver & Van Koughnet 
Attorneys at Law 

Suite 705, 1701 K Street, N.W. 
Washington 6, D.C. 


Attention: Donald E. Van Koughnet, Esq. 


Re: Docket 6222, Vulcanized Rubber & Plastics 
Company, Inc. 


Gentlemen: 

After considering the report dated October 1, 1957, and its supple- 
mentation by letter of October 18, 1957, submitted by you on behalf of 
your client Vulcanized Rubber & Plastics Company, Inc., you are ad- 
vised that the report was rejected by the Commission for the reas 
that the term "“rubber-resin" is not considered by the Commission as 
satisfactory omic. 


By direction of the Commission. 


/s/ Robert M. Parrish 
Robert M. Parrish, 
Secretary. 


Vulcanized Rubber & Plastics Company, Inc. 
261 Fifth Avenue 
New York 16, New York. 
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[ Filed November 22, 1957] 
J MOTION FOR LEAVE OF COURT TO AMEND PETITION 
3 | FOR REVIEW AND DESIGNATION OF RECORD 
» | Now comes Vulcanized Rubber & Plastics Company, petitioner in 
- the above entitled case, and moves this Honorable Court for leave to 
a amend its Petition for Review and its Designation of Record herein and 


for extensions of time for the filing of the briefs and the joint a 
of the parties hereto. 

Petitioner desires to amend its Petition for Review as and for the 
reasons hereinafter stated: 

(1) The first point on which petitioner relies in its Petition for 
Review is that the Final Order of the respondent is arbitrary and capri- 
cious in that, contrary to the reliable, probative and substantial evidence 
of record, said Final Order prohibits petitioner from representing as 
"rubber" or "hard rubber" or as made of "rubber" or "hard rubber" 
combs sold and distributed by petitioner in interstate commerce for 
use on human hair unless said combs are made by a process that in- 


cludes vulcanization, when said representation is neither false, mis- 
leading nor deceptive. Pett — asks leave to withdraw this point in 
its Petition for Review. i 
(2) The second point on which petitioner relies in its Petition for 
in that it prohibits petitioner from representing that combs = and 
Petitioner continue on t int in its Petition for Review. 
ei csv bene Saleisha eee fntwhich petitioner asks leave to include in its 
Petition for Review is that said Final Order is arbitrary and capricious 
in prohibits petitioner from representing that combs sold and 


distributed by it in Interstate commerce for use on human ai are 
"rubber-resin" when such is the fact. 


(4) Petitioner was first apprised on November 4, 1957 that 
respondent takes the position that ‘on a Order prohibits petitioner 
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from representing that combs sold and distributed by it in interstate 
commerce for use on human hair are "rubber-resin"; and petitioner con- 
tends that in prohibiting petitioner from representing that said combs 
are "rubber-resin" or "resin rubber" said Final Order arbitrarily and 
capriciously excludes representations in respect of said combs which are 
wholly outside of the allegations of respondent's complaint and the issues 
raised thereon. 

WHEREFORE, petitioner respectfully prays that this Honorable 
Court grant petitioner 30 days within which to file an Amended Petition 
for Review and an Amended Designation of Record; and petitioner further 
prays this Honorable Court to grant such extensions of time for the filing 
of the briefs and the joint appenidx of the parties hereto as the Court 
deems necessary and proper. 


/s/ Donald E. Van Koughnet 
/s/ H. Douglas Weaver 
(Certificate of Service) 


ANSWER TO MOTION FOR LEAVE OF COURT TO AMEND 

PETITION FOR REVIEW AND DESIGNATION OF RECORD 

COMES NOW the Federal Trade Commission, respondent in the 
above -entitled case, by its counsel, and for answer to the above desig- 
nated Motion states: 

1. Respondent opposes petitioner's prayer for leave to file an 
Amended Petition for Review, for the reason that petitioner has not 
shown good cause for such amendment. Amendment would accomplish 
no useful purpose, but would only delay the proceedings. 

(a) Respondent acknowledges petitioner's withdrawal of 
“ the "first point on which petitioner relies in its Petition for Re- 
view. " Such a withdrawal of an issue from litigation does not | 
make necessary an amendment of the Petition for Review. 
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(b) Respondent acknowledges petitioner's announcement 
of its continued reliance upon the "second point on which peti- 
tioner relies" as stated in the Petition for Review. Such con- 
tinued reliance does not call for any amendment of the Petition 
for Review. i 
7 | (c) Respondent opposes petitioner's proposal, stated in 
| paragraph (3) of said Motion, to add a "new point" to the Petition 
- for Review. Our examination of this 'new point" indicates that it 
is substantially the same as the aforementioned "second point" now 
in the Petition for Review and upon which petitioner declares it 
will continue to rely. But if the addition of said "new point" is 
intended by petitioner to change the scope of the issues presented 
by the Petition for Review and more particularly set forth and 
“defined by the Stipulation of the parties heFewrore-approved by —~ a 
Order of this Court on September 13, 1957, then respondent ob- . 
jects to such enlargement of the stipulated issues, for the reasow’” 
that petitioner has not shown good cause therefor. : 
2. Respondent also opposes petitioner's further prayers in said 
Motion, for 30 days within which to file an amended Designation of Rec- 
ord and for extensions of times for the filing of the briefs. in support f 
»' of this opposition respondent respectfully shows the Court the following: 
: (a) The decision of the Commission, dated April 26, 1957, 
was served upon petitioner on May 2, 1957. Petitioner filed its 
Petition for Review in this Court on July 1, 1957. : 
(b) The Court on September 13, 1957, approved a stipula- 
A tion of the parties providing for a schedule for designation of 
’ record and filing of appendix and briefs. On October 28, 1957, 
a the Court approved a stipulation of the parties which amended 
| that schedule to provide the following timetable: : 
a November 1, 1957 - Petitioner's designation of record due. 
{ November 12, 1957 - Respondent's designation of record due. 
December 9, 1957 - Joint appendix due. : 
January 6, 1958 - Petitioner's brief due. : 
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February 6, 1958 - Respondent's brief due. 

February 17, 1958 - Petitioner's reply brief due. 

(c) Respondent recognizes that the simplification of the is- 
sues resulting from petitioner's withdrawal of its first "point 
relied upon" may make possible a reduction in the size of the 
printed record. Respondent does not object, therefore, to 
redesignation by the parties of the parts of the record they desire 
the Court to read, provided that such redesignation does not re- 
sult in any further delay. Respondent believes that 5 days should 
be sufficient time for each party to prepare its designation of the 
parts of the record it wishes printed in the joint appendix, so that 
petitioner could file and serve its designation within 5 days after 
rule by the Court upon the present Motion, and respondent file 
within a further 5 days. Respondent is willing to defer service 
of the printed appendix until receipt of petitioner's brief, due on 
January 6, 1958, which should provide ample time for printing. 
4. Petitioner's brief now is due on January 6, 1958, which is 

more than 6 months after its Petition for Review was filed, and 45 days 
after its present Motion was filed. Petitioner's withdrawal of its first 
"point" has not increased its burden in these proceedings. Respondent 
submits that the time allowed has been adequate if not generous and 
that petitioner has not shown good cause for extension of the times for 
filing its briefs. 

WHEREFORE, respondent respectfully prays that this Honorable 
Court deny petitioner's prayers for leave to amend its Petition for Re- - 
view and for extension of time for the filing of the briefs; and further 
that this Honorable Court grant the parties leave to file amended 
designations of record, and set the following dates for the filing and 
serving of such amended designations of record and the filing of the 
printed appendix: 

A. No later than December 10, 1957, petitioner shall file with 
the Court and serve upon counsel for respondent a designation of the 
parts of the record which petitioner desires the Court to read. 
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B. No later than December 15, 1957, respondent shall file with 
the Court and serve upon counsel for petitioner a designation : of such 
additional parts of the record, if any, which respondent desires the 
Court to read. 

C. Counsel for petitioner shall have the record as thus ‘finally 
designated printed as a joint appendix and filed with the Court and served 
upon counsel for respondent no later than January 6, 1958. ! 

Respectfully submitted, 
/s/ James E. Corkey : 
Assistant General Counsel 
E. K. Elkins, Attorney 
Attorneys for the Federal Trade Commission. 
(Certificate of Service) : 


| 


REPLY TO ANSWER TO MOTION FOR LEAVE OF COURT 

TO AMEND PETITION FOR REVIEW AND DESIGNATION 

OF RECORD 

Now comes Vulcanized Rubber & Plastics Company, petitioner in 
the above-entitled case, and for its reply to the answer of eepondant 
to the above designated motion states as follows: 

(1) In respect of paragraph 1(c) of the answer of respondent: 

If respondent will stipulate with petitioner, and this Honorable Court 
approves said stipulation, that points (3) and (4) of said motion are within 
the scope of the Petition for Review, petitioner agrees that there is no 
necessity for a formal amendment of the Petition for Review. 

(2) Petitioner has been able substantially to determine its re- 
designation of record since the date of filing of its said motion and is, 
therefore, in agreement with the time schedule of respondent's answer 
to said motion. 


Respectfully submitted, 


/s/ Donald E. Van Koughnet 
/s/ H: Douglas Weaver 
(Certificate of Service) Attorneys for Petitioner 


| 
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[Filed Dec. 13, 1957] 

Before: Miller, Bazelon and Washington, Circuit Judges, in Chambers. 
ORDER 

Upon consideration of petitioner's motion for leave of Court to 
amend its petition for review and designation of record, and for exten- 
sions of time for filing briefs and the joint appendix, of respondent's 
opposition, and of petitioner's reply, it is 

ORDERED by the Court that petitioner be, and it is hereby, allowed 
to file an amended petition for review and designation of record as re- 
quested, said amended petition for review and designation of record to 
be filed within ten (10) days. 

It is FURTHER ORDERED by the Court that in so far as petitioner 
moves for an extension of time to file briefs and the joint appendix, said 
motion be, and it is hereby, denied. 

This order is without prejudice to the raising at the hearing on the 
merits of any objections respondent has to the amendment to the peti- 
tion for review and designation of record. | 


Dated: December 13, 1957. 


Per Curiam. 


AMEND TITION FOR REVIEW OF AN ORDER OF 
THE FEDERAL 


To The Honorable Judges Of The United States Court Of Appeals For The 
District Of Columbia Circuit: 

Petitioner, Vulcanized Rubber & Plastics Company, a corporation 
existing under and by virtue of the laws of the State of Maine, petitions 
this Honorable Court for a review of the Opinion and Final Order of the 
Federal Trade Commission issued on April 26, 1957 and served on the 
petitioner on May 2, 1957 In the Matter of Vulcanized Rubber and Plas- 
tics Company, Docket No. 6222; and as a basis for its amended petition 
the petitioner shows: 
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I. Previous Proceedings 

On June 25, 1954 the Federal Trade Commission filed ; a ss 
against the petitioner charging in substance that petitioner has a sub- 
stantial volume of business in the manufacture, sale and distribution 
in interstate commerce of combs for use on human hair; that the peti- 
tioner is in substantial competition with other corporations in the sale 
and distribution of said combs; that the petitioner's representations 
in the branding and advertising of said combs as "Rubber" and "Hard 
Rubber" are false and misleading in that said combs are not made or 
composed of "Rubber" or "Hard Rubber"; and that said representations 
are to the prejudice and injury of the purchasing public and of the peti- 
tioner's competitors and constitute unfair methods of competition and 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 

The petitioner filed an answer to this complaint denying the alle- 
gations of the complaint summarized above. ! 

A hearing on the issues thus joined commenced before a hearing 
examiner of the Federal Trade Commission on November 8, 7 1954. The 
hearing, including an interlocutory appeal by the petitioner to the Fed- 
eral Trade Commission, continued at intervals in Washington, D. C., 
New York, New York and Akron, Ohio to May 23, 1956. : 

The principal issue of the hearing was whether combs made for 
use on human hair are falsely and deceptively branded and advertised 
as "rubber" and "hard rubber" unless the process of manufacture in- 
cludes vulcanization of the rubber content of said combs with a large 
percentage of sulphur. 

Counsel supporting the complaint at the hearing took the position 
that the meaning of the term "rubber" when applied to a comb made for 
use on human hair is “hard rubber" and that "hard rubber" means only — 
a comb made by a process that includes sulphur vulcanization. 

In 1950 the petitioner, which prior thereto had made its "rubber" 
and “hard rubber" combs by a process that included sulphur vulcaniza- 
tion, commenced to make said combs by a new process, which is the 





i 
1 
. | 
oa i] 
pepe | 
} 


ghry Z 

on ied ae: 
Sgt ae F BHF vit nee 
ssp Stel Aeeay Re ABET. Hee 


80 


process in issue herein and which did not include sulphur vulcanization. 

In 1950 after the petitioner commenced to make combs by the new 
process, the Federal Trade Commission questioned the propriety of 
the petitioner's continuing to brand and advertise as "rubber" and "hard 
rubber" combs made by the new process. In 1951, following submis- 
sion to the Commission of all the material facts in respect of the new 
process, the Commission informed the petitioner that it contemplated 
no further proceedings in the matter. In reliance upon this ruling the 
petitioner proceeded to scrap approximately $200, 000 worth of equip- 
ment for making "rubber" and "hard rubber" combs by the former pro- 
cess that included sulphur vulcanization. In 1954 the Commission re- 
opened the matter by filing the complaint herein. 

The petitioner took the position at the hearing that the terms "rub- 
ber" and "hard rubber" when applied to a comb made for use on human 
hair are not limited to their meaning to combs made only by a process 
that includes sulphur vulcanization, and that said combs are factually and 
fairly branded and advertised as "rubber" and "hard rubber" when made, 
as are the petitioner's, from approximately 13 per cent rubber (Butadiene- 
Acrylonitrile Copolymers), 85 per cent resin compound (Acrylonitrile 
Styrene Copolymers) and 2 per cent stabilizer and color. 

In substance, the petitioner's position is that a product is factually 


and fairly des ted 3aa “rubber” prodact if the rabber content of the” 
the term ' ert'is not a term of art but factually and fairly may 
Sah aay ediar tal DER 
During the hearing 19 expert witnesses, 11 called by the Federal 
Trade Commission and 9 called by the petitioner, were heard on the 
principal issue above described. A majority of the expert witnesses 
testified that a product containing less than 13 per cent of rubber could 
factually and fairly be designated as a "rubber" product. All of the ex- 
pert witnesses called by the petitioner testified to this effect; and in 


the opinions of the expert witnesses called by the Commission the mini- 
‘mum amount of rubber necessary properly to label a product "rubber" 
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ranged from 50% to 5%, 

All of the expert witnesses called by the petitioner testified that 
“hard rubber" means rubber that is hard. Although the expert witnesses 
called by the Federal Trade Commission testified that "hard rubber" 
means sulphur vulcanized rubber, they admitted that "hard rubber" 
could be made without using sulphur as the vulcanizing ingredient and, 
in certain instances, without the use of any vulcanizing ingredient. 

On August 31, 1956 the hearing examiner filed his Initial Decision. 
He held therein that the allegations of the Complaint were established, 
and entered an order directing the petitioner to cease and desist from 
representing, in connection with the offering for sale, sale and distribu- 
tion in interstate commerce, that combs made for use on human hair 
are "rubber" and “hard rubber" unless said combs "are in set made 
of vulcanized hard rubber. " 

The petitioner appealed to the Federal Trade a from 
the Initial Decision of the hearing examiner; and following oral and 
written argument on said appeal the Commission issued on April 26, 
1957 (a) an Opinion adopting the findings, conclusions and order of the 
hearing examiner and (b) a Final Order directing the petitioner to file 
a compliance report within sixty (60) days after service of said Final 
Order. 

Respondent apprised petitioner on November 4, 1957 t that re- 
spondent takes the position that said Final Order prohibits petitioner 
from representing that combs sold and distributed by it in interstate 
commerce for use on human hair are "rubber-resin. " : 

Il. Jurisdiction of the Court and Venue | 

Jurisdiction of this Honorable Court in this case is based on the 
provisions of Section 5 of the Federal Trade Commission Act, 15 USC 
Section 45, which provides that a cease and desist order of the Federal 
Trade Commission may be reviewed by the United States Court of Ap- 
peals "within any circuit where the method of competition or the act 
or practice in question was used * * * by filing in the court, within 
~ sixty days from the date of the Leciaiaiaiin of such nee a written petition 
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82 
praying that the order of the Commission be set aside * * *" 

Petitioner is now and for several years last past has been en- 
gaged in the manufacture, sale and distribution of the combs that are 
the subject of the Opinion and Final Order of the Federal Trade Com- 
mission in respect of which this petition for review is filed; and the 
petitioner has caused said combs, when sold, to be transported from 
its place of business in the State of New York and from its factory in 
the State of Pennsylvania to purchasers thereof located in various other 
States of the United States and in the District of Columbia. 

I. Points on which this Petitioner Relies 

A. The Final Order and Opinion of the Federal Trade Commis- 
sion arbitrarily and capriciously exclude representations in respect of 
combs manufactured, sold and distributed by petitioner in interstate 
commerce for use on human hair which are wholly outside the allegations 
of respondent's complaint and the issues raised thereon, in that it pro- 
hibits petitioner from representing that said combs are "resin rubber" 
and "not vulcanized hard rubber" when such is the fact. 

B. The Final Order and Opinion of the Federal Trade Commis- 
sion arbitrarily and capriciously exclude representations in respect of 
combs manufactured, sold and distributed by petitioner in interstate 
commerce for use on human hair which are wholly outside the allega- 
tions of respondent's complaint and the issues raised thereon in that it 
prohibits petitioner from representing that said combs are "rubber- 
resin” when such is the fact. 

IV. Relief Prayed by Petitioner 

Petitioner respectfully prays 

1. That this Honorable Court review the Complaint, the Opinion 
and Final Order of the Federal Trade Commission hereinbefore identi- 
fied; 


2. That this Honorable CourtGet aside the Final Order of the 
Federal Trade Commission to the extent that it prohibits petitioner 


from representing that combs manufactured, sold and distributed by 
petitioner in interstate commerce for use on human hair are "resin 
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rubber" and "not vulcanized hard ru a e fact. 

3. That this Honorable Court set aside said Final Order of the 
Federal Trade Commission to the extent that it prohibits petitioner from 
representing that combs manufactured, sold and distributed by petitioner 
in interstate commerce for use on human hair are "rubber-resin" when 
such is the fact. — hh 

4. That‘this Honorable Court grant such other or further relief 
to petitioner as it deems proper in the premises. | 

Respectfully submitted, 


/s/ Donald E. Van Koughnet 

/s/ H. Douglas Weaver 

Attorneys for Petitioner 
(Certificate of Service) : 
| 


PETITIONER'S AMENDED DESIGNATION OF 
RECORD 

Now comes Vulcanized Rubber & Plastics Company, petitioner in 
the above-captioned cause, and designates the parts of the record which 
it desires the Court to,7ead, said parts being considered sufficient 
for the determination of the questions raised on acid Amended 
Petition for Review, namely: 

(1) Complaint of the Federal Trade Commission In the Matter 
of Vulcanized Rubber and Plastics Company, a iiaiaaasia| Docket 
No. 6222, filed June 25, 1954. 

(2) Answer of petitioner Vulcanized Rubber & Plastics Company 
to said complaint, filed August 20, 1954. i 

(3) Initial Decision of the Hearing Examiner of the Federal Trade 
Commission In the Matter of Vulcanized Rubber and Plastics Company, 
a corporation, Docket No. 6222, filed August 31, 1956. 


(4) Final Order and the Opinion of the Federal Trade Commission 
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In the Matter of Vulcanized Rubber and Plastics Company, a corpora- 
tion, Docket No. 6222, issued April 26, 1957. 

(5) Petition for Review of an Order of the Federal Trade Com- 
mission in the above-captioned cause, filed July 1, 1957. 

(6) Stipulation on the procedure to govern the filing of briefs 
and joint appendix, filed September 13, 1957. 

(7) Order of the Court filed September 13, 1957 on pre-hearing 
conference relative to the stipulation filed September 13, 1957. 

(8) Stipulation modifying the pre-hearing stipulation by extending 
the time for filing designation of record and for filing briefs, filed Octo- 
ber 25, 1957. 

(9) Order of the Court filed October 28, 1957 approving the Stipu- 
lation filed October 25, 1957. 

(10) Petitioner's original Designation of Record filed November 
1, 1957. 

(11) Respondent's Designation of Additional Parts of the Record 
for printing. 

(12) Federal Trade Commission's letter to counsel for petitioner, 
dated November 1, 1957. 

(13) Petitioner's Motion for Leave of Court to Amend Petition 
for Review and Designation of Record filed November 22, 1957. 

(14) Respondent's Answer to Motion for Leave of Court to Amend 
Petition for Review and Designation of Record filed November 29, 1957. 

(15) Petitioner's Reply to Answer to Motion for Leave of Court 
to Amend Petition for Review and Designation of Record filed December 
3, 1957. 

(16) Order of the Court allowing Petitioner to file an Amended 
Petition for Review and Designation of Record filed December 13, 

1957. 
-(17) This Amended Designation of Record. 
/s/ Donald E. Van Koughnet 
/s/ H. Douglas Weaver 
(Certificate of Service) Attorneys for Petitioner * * * 
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RESPONDENT'S AMENDED DESIGNATION OF ADDITIONAL 
PARTS OF THE RECORD FOR PRINTING , 


The Federal Trade Commission, respondent herein, hereby desig- 
nates for printing in the joint appendix no part of the record of the pro- 
ceedings before the Commission additional to those parts designated 
for printing by petitioner herein on December 23, 1957. | 

/s/ James E. Corkey 
Attorney for Federal Trade Commission. 
Dated: Dec. 26, 1957 | 


(Certificate of Service) | 
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The latitude of the Commission in framing an order to pro- 
hibit practices determined by the Commission to be in viola- 
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The Commission has not found and determined that the use 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13,986 


VULCANIZED RUBBER & PLASTICS COMPANY, 
Petitioner, 


Vv. 


FEDERAL TRADE COMMISSION, | 
Respondent. 


ON PETITION TO REVIEW ORDER OF THE FEDERAL TRADE COMMISSION. : 


REPLY BRIEF FOR PETITIONER 





I 
RESTATEMENT OF THE CASE | 
Respondent asserts in its counterstatement of the case that 
petitioner's statement of the case “presents what is in several impor- 
tant respects an incomplete and inaccurate account of the facts" upon 
which the Commission's order to cease and desist is based (Resp. , 
Br. 3). Beyond this assertion, respondent in nowise indicates in 
what respects it is of the view that petitioner's statement of the case 
is inaccurate. ! 


The facts stated by respondent in its counterstatement of the » 
case (Resp., Br. 3-5) in addition to those stated by petitioner in its 
statement of the case (Pet., Br. 2-4) relate to an issue not involved - 
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in this proceeding. This issue is whether the Commission's order 
prohibiting the designation of combs for use on human hair as "rubber" 
or "hard rubber" is properly supported by evidence. Petitioner does 
not by its amended petition for review of the Commission's order seek 
review of this aspect of the order (J.A. 78-83). 


Although respondent's counterstatement of the case relates to an 
issue not before this Honorable Court, it nevertheless must be noted 
that it is misleading in conveying the impression that while combs 
made of "hard rubber" contain rubber, petitioner's combs, although 
admittedly not "hard rubber," do not contain rubber. Respondent 
states that “hard rubber" properly may be applied only to a substance 
obtained by vulcanizing "crude rubber" with sulphur (Resp. , Br. 3) 
and that petitioner's combs are made of a "plastic material" and are 
not "composed of rubber" (Resp., Br. 4). The fact is that petitioner's 
combs are composed of synthetic rubber and that "hard rubber" combs 
are composed either of synthetic or natural rubber vulcanized with 
sulphur (J.A. 15, 20, 22, 34, 36). 


The facts relevant to the issues in this proceeding are set forth 
in petitioner's statement of the case (Pet., Br. 2-4). 


I 
ARGUMENT 


The complaint, the issues raised thereon, the 
initial decision of the hearing examiner and the 
decision of the Commission are confined to the 
use by petitioner of the terms "rubber" and. 
“hard rubber" on and in connection with a 
for use on human hair. 


1. Complaint. Respondent disputes the accuracy of petitioner's 
statement that the complaint was confined solely to the use by peti- 
tioner of the terms "rubber" and "hard rubber" on and in connection 
with combs for use on human hair. (Resp., Br. 7-8). The only point 
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that respondent makes in support of this contention is the assertion 
that ''The complaint alleged that petitioner had made various repre- 
sentations that its combs 'are made or composed of rubber or hard 
rubber'" (Resp., Br. 8). | 


In stating that the complaint dealt with "various representations" 
by petitioner in respect of its combs, respondent implies that the com- 
plaint dealt with representations by petitioner other than that its combs 
"are made or composed of rubber or hard rubber."' Nowhere in its 
brief does respondent identify these other representations. In fact, 
the excerpts from the complaint quoted by respondent in its brief 
(Resp., Br. 8) serve only further to emphasize that the complaint 
was confined solely to the use by petitioner of the terms "rubber" and 
“hard rubber." | 


2. Issues. Respondent also disputes the accuracy of petitioner's 
statement that the issues at the hearing on the complaint were confined 
solely to representations by petitioner that combs manufactured, sold 
and distributed by petitioner in commerce were "rubber" and “hard 
rubber" (Resp. , Br. 8-9). The only point that respondent makes in 
support of this contention is the assertion that "many other issues 
were considered and settled" (Resp., Br. 8-9). i 


Respondent's argument on this point does not support its conten- 
tion. In fact, the very example that respondent gives of the alleged 
“many other issues" is the finding by respondent that petitioner's 
combs are neither "rubber" nor "hard rubber" (Resp. , Br. 9). This 
finding was made in respect of the issue of whether petitioner's combs 
were lawfully designated as "rubber" and "hard rubber ," which, as 
petitioner has stated, was the issue in this proceeding, and the only 
issue in this proceeding. 
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3. Initial decision of hearing examiner. Respondent also dis- 
putes the accuracy of petitioner's assertion that the hearing examiner 
confined his decision to determination of the issue of whether petitioner's 
combs were lawfully designated as "rubber" and "hard rubber" (Resp. , 
Br. 9). Respondent takes particular exception to one of the statements 
of the hearing examiner quoted by petitioner in its brief, namely, that 
"this case has been entirely [emphasis supplied] tried . . . upon the 
issues thereof which present the more limited question of whether 
respondent's combs. . . can properly be labeled and advertised as 
‘rubber’ and ‘hard rubber’ combs" (Pet., Br. 8). 


Respondent states that said quotation "was lifted from context, 
distorted, and given an implied meaning quite differert from that which 
it has in context" (Resp., Br. 9). It is submitted that respondent has 
at least qualified standing to assert distortions of quotation since 
respondent in purporting to set forth this very quotation in its brief 
omits, without showing the omission thereof, the word "entirely." In 
respect of respondent's statement that said quotation was "lifted from 
context ,"" petitioner submits that it is sufficient answer to bring to the 
attention of this Honorable Court the sentence of the hearing examiner 
immediately preceding said quotation, which is as follows: 

"It is believed that this case is without precedent 
in the annals of the Commission, as both trial 
counsel agree, with respect to questions as to the 
nature and character of just what is acceptable 
and known as either 'rubber' or ‘hard rubber'" 
(J.A. 11). 

In respect of respondent's contention that the other statement of 
the hearing examiner quoted by petitioner in its brief (Pet., Br. 9) 
fails to support petitioner's argument as to the limited scope of the 
proceeding, petitioner is content to have this Honorable Court construe 
the meaning thereof without further argument. 
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4. Decision of Commission. Respondent also disputes the 
accuracy of petitioner's statement that the Commission, as well as the 
hearing examiner, emphasized that the only issues raised by the com- 
plaint were whether the use of the terms "rubber" and "hard rubber" 
by petitioner on its combs was in violation of Section 5 of the Federal 
Trade Commission Act. (Resp., Br. 10). Respondent states that 
petitioner's references to the Commission's opinion are taken out of 
context; but respondent's argument in support of this contention further 
emphasizes petitioner's point. Respondent argues that the Commission, 
like the hearing examiner, "was considering the basic issue litigated 
in the case: Whether petitioner's combs are made or composed of 
rubber or hard rubber" [emphasis supplied] (Resp. , Br. 10). Respon- 


dent's argument on this point is more circular than those dealt with 
above. 


B. The latitude of the Commission in framing an order 
to prohibit practices determined by the Commission 
to be in violation of Section 5 of the Federal Trade 
Commission Act is not unlimited. 


iin cites the Muller & Co. Heres Chocolate a 5 
P. Lorillard Co: , Standard —— Society; Ruberoid Co. , E. Edel- 
mann & Co, Consumer Sales Corp. Jacob Siegel Co? and National 
Lead Co: cases to establish that in framing cease and desist orders 
the Commission is not limited to the prohibition of specific acts and 
that its orders may be "directed at methods and practices" (Resp. » Br. 
11-12). With two qualifications, petitioner does not dispute this gen- 
eral statement of the permissible scope of the Commission's cease and 
desist orders. | 
1 §£, B, Muller & Co., etal. v. Federal Trade Commission, 142 F. 2d 511, 519 (Cla. 6, 1944) 
2 Hershey Chocolate Corp. v. Federal Trade Commission, 121 F. 24 968, 971-972 (C.A. 3, 1941) 
3 P. Lorillard Co. v. Federal Trade Commission, 186 F. 2d 52, - 59(C.A. 4, 1950) 
4 Federal Trade Commission v. Standard Education Society, et al., 302 U.S. 112, 119 (1937) | 
5 Federal Trade Commission v. Ruberoid Co., 343 U.S. 470, 474 (1952) 
6 £, Edelmann & Co. v. Federal Trade Commission, 239 F. 2d 152, 156(C.A. 7, 1956) 
7 Consumer Sales Corp. v. Federal Trade Commission, 198 F. 2d 404, 408(C.A. 2) 1952) 
8 
9 


Jacob Siege] Co, v. Federal Trade Commission, $27 U.S. 608, 613 (1946) | 
Federal Trade Commission v. National Lead Co.,.352 U.S. 419, 427 (1957) 
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The first qualification is that the statement is valid only if the 
specific acts or practices prohibited have been duly found and deter- 
mined by the Commission to be unlawful *° The second qualification is 
that the statement is valid in respect of practices only if the prohibi- 
tions of the cease and desist order are reasonably related to the speci- 
fic acts found and determined to be unlawful. As Mr. Justice Douglas 
made clear in the Jacob Siegel Co. case, also cited by respondent 
(Resp., Br. 12), the courts will step in "where the remedy selected 
has no reasonable relation to the unlawful practices found to exist. Mn 


It is therefore clear that the latitude of the Commission in fram- 
ing cease and desist orders is by no means unlimited. The Commis- 
sion is limited by the requirements of due process of law; and its orders 
must be reasonably related to the specific acts or practices duly found 
and determined by the Commission to be unlawful. Although petitioner 
does not dispute respondent's general statement of the latitude of the 
Commission in framing cease and desist orders, with the two qualifica- 
tions noted above, petitioner does dispute that this statement has any 
application in this proceeding. 


The cease and desist order involved in this proceeding in terms 
prohibits two specific acts: (a) the use by petitioner of the term 
"rubber" and (b) the use by petitioner of the term "hard rubber" on and 
in connection with combs for use on human hair unless said combs con- 
tain both rubber and sulphur, combined by the process of vulcanization. 
This cease and desist order does not involve or deal with a practice, 
such as unlawful price discrimination, which may exist in many varia- 
tions and therefore may require an order that is broader than particular 
evidentiary facts of the unlawful practice. 


The cases cited by respondent in support of its general statement 
of the latitude of the Commission in framing cease and desist orders 


10 Federal Trade Commission Act, 38 Stat. 719, as amended, 52 Stat. 111, 66 Stat. 632 (15 U.S.C. 
Sec. 45) ; 
11 Jacob Siegel Co. v. Federal Trade Commission, 327 U.S. 608, 613 (1946) 
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are inapposite because they involve the issue of the validity of cease 
and desist orders prohibiting practices that are broader than particular 


evidentiary facts of the unlawful practices. 


C. The Commission has not found and determined 
that the use of the terms "rubber-resin" and 
"resin rubber" on and in connection with combs 
for use on human hair are unfair or deceptive 
acts in violation of Section 5 of the Federal 
Trade Commission Act. 





the word "rubber" when placed, _Sianding alone, on a comb for use on 
human hair means to the purchasing public that said comb is a“hard , 
rubber" comb, and that the designation of said comb as either "rubber" 
or "hard rubber" is a violation of Section 5 of the Federal Trade Com- 
mission Act unless said comb contains both rubber and sulphur, com- 
bined by the process of vulcanization (J.A. 17-18, 52). 


By this finding and determination, respondent has concluded that 
to the purchasing public the word "rubber" and the phrase “hard rubber ," 
when either, standing alone, is placed on a comb for use on human 
hair, are not generic terms but terms having the distinctive and 
primary meaning that said combs contain sulphur as well as rubber , 
combined by the process of vulcanization. Respondent did not in this 
proceeding make this finding and determination in respect of any other 
word, phrase or term. i 


Petitioner does not seek review of this finding and determination. 
Admittedly , petitioner's combs do not contain sulphur and are not 
made by the process of vulcanization. Petitioner's combs, however, 
do contain rubber and resin; and respondent acknowledges these facts 
(Resp., Br. 4). Nevertheless, respondent by a cease and desist order 
that in terms prohibits only the designation of combs for use on human 
hair as "rubber" or "hard rubber ," unless said combs qualify for the 





8 


primary meaning found and determined to attach to these terms, seeks” 
to use this order as authority to prohibit the designation of said combs 
by different terms ("rubber-resin" and "resin rubber"), notwithstanding 
‘Gat the intter lernia are factual and not determined by the respondent 
to have the primary meaning of the terms "rubber" and "hard rubber." 


Prior to respondent's brief, petitioner was apprised by respon- 
dent (J.A. 72, 75) that respondent by its cease and desist order in this 
proceeding seeks to prohibit petitioner from designating as "rubber- 
resin" or "resin rubber" combs for use on human hair theretofore 
designated as "rubber" and "hard rubber."" By respondent's brief, 
petitioner is now apprised for the first time that respondent seeks to 
prohibit petitioner from designating its combs by any term that includes 
as a part thereof the word "rubber" not standing alone (Resp. , Br. 17), 
irrespective of the qualifying language used to distinguish petitioner's 
combs from those that qualify for the primary meaning attaching to the 
terms "rubber" or "hard rubber" when either term is placed, standing 
alone, on a comb for use on human hair. 


In seeking to use an order prohibiting petitioner from designating 
combs for use on human hair as "rubber" or "hard rubber," unless 
said combs qualify for the primary meaning attaching to these terms, 
to prohibit petitioner from designating its combs factually and by dif- 
ferent terms, respondent is arbitrarily denying petitioner the oppor- 
tunity to be heard to which it is entitled by Section 5 of the Federal 
Trade Commission Act; for the Commission has issued no complaint 
against petitioner other than that in this proceeding, and that complaint, 
the issues resulting therefrom, the evidence taken thereon, the findings 
and conclusions of the hearing examiner and the findings and decision 
of the Commission were confined solely to petitioner's designation of 
its combs as "rubber" and "hard rubber," not as "rubber-resin" or 
“resin rubber." 








; | 


Respondent takes exception to petitioner's assertion in its brief 
that the hearing examiner pointedly characterized petitioner's combs 
as made of a "rubber-resin compound" rather than of “hard rubber" 
(Resp., Br. 15). Petitioner reasserts this point. The hearing exam- 
iner, in support of his findings that petitioner's combs did not qualify 
for the primary meaning attaching to the term "hard rubber ," pointed 
out that not even the inventor of the ingredient of petitioner’ 8 combs 
claimed that this ingredient was "hard rubber" since the inventor 
described it as a "rubber-resin compound" (J.A. 46). In other words, 
the hearing examiner considered that "rubber-resin" was in contra- 
distinction to "hard rubber." | 


Respondent asserts that the hearing examiner did not by this 
statement "make any finding indicating that he regarded the terms 
petitioner now seeks to use as proper designations of its combs" 
(Resp., Br. 16). Petitioner agrees with this assertion. The hearing 
examiner made no such finding because the terms “rubber-resin" and 
"resin rubber" were not in issue before him at the hearing in this pro- 
ceeding. This fact, it is submitted, additionally supports petitioner's 
position that respondent has not found and determined that the use of 
the terms "rubber-resin" and "resin rubber" on and in connection with 
combs for use on human hair are unfair or deceptive acts in violation 
of Section 5 of the Federal Trade Commission Act. | 

Ht | 
CONCLUSION | 
For the foregoing reasons the petitioner respectfully submits 
that the Order of the respondent is improper, invalid and exceeds the 
power, jurisdiction and authority of the respondent to the extent that 
_ it prohibits the petitioner from representing that combs manufactured, 
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sold and distributed by it in interstate commerce for use on human 
hair are "rubber-resin", or "resin rubber" and "not vulcanized hard 


rubber." 


Therefore, the petitioner respectfully prays this Honorable 
Court to modify the Order of the respondent entered against the peti- 


tioner herein as submitted above. 


Respectfully submitted, 


DONALD E. VAN KOUGHNET 
H. DOUGLAS WEAVER 


1701 K Street, N. W. 
Washington 6, D. C. 


Attorneys for Petitioner 
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STATEMENT OF QUESTION PRESENTED | 

* In the opinion of respondent the sole question for de- 3 
cision is: | 
Whether the order to cease and desist is responsive | 

to and within the scope of the complaint and the | 
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an order to cease and desist issued by the Federal Trade 
Commission at the close of proceedings upon a complaint 
charging petitioner with engaging in unfair methods of 
corm>2tition in commerce, and unfair and deceptive acts | 
and practices in commerce, in violation of the Federal | 
Trade Commission Act.* i 


In THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA 


No. 13,986 
Vuncanizep RussBer aNp Piastics Company, Petitioner 
v. 
FreperaL TrapE Commission, Respondent 


ON PETITION TO REVIEW AN ORDER OF THE | 
FEDERAL TRADE COMMISSION | 


BRIEF FOR RESPONDENT 


I. COUNTER-STATEMENT OF THE CASE 


This case is before the Court upon a petition to review 





1The pertinent provisions of the Act are as follows: 


“Sec. 5(a)(1) Unfair methods of competition in com- 
merce, and unfair or deceptive acts or practices in commerce, 
are hereby declared unlawful. * * * 

“(6) The Commission is hereby empowered and directed 
to prevent persons, partnerships, or corporations * * * from 
using unfair methods of competition in commerce and unfair | 
or deceptive acts or practices in commerce.” 66 Stat. 632; 15 
U.S.C. 1952 ed. § 45(a). | 

| 
| 


(1) 
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A. Proceedings Before the Commission. 


The Commission’s complaint (App. pp. 1-4), issued on 
June 25, 1954, charged that petitioner, a manufacturer 
and seller of combs in commerce, had stamped and 
branded its combs as “Rubber” and “Hard Rubber,” 
thereby representing that they were made or composed 
of rubber or hard rubber, and also had designated, re- 
ferred to and represented its combs as “Rubber” and 
“Hard Rubber,” all of which representations were false, 
misleading and deceptive, in violation of the Federal 
Trade Commission Act, because those combs were not 
made or composed of rubber or hard rubber. 

Petitioner by its answer (App. pp. 47) admitted the 
jurisdictional allegations and the making of the repre- 
sentations alleged, but denied that those representations 
were false, misleading, or deceptive, declaring instead 
that its combs were in fact made of rubber and hard 
rubber. 

Issue being joined, hearings were had before an ex- 
aminer, who issued an initial decision (App. pp. 8-48) 
in which he made detailed findings as to the facts, and 
found that the allegations of the complaint had been 
sustained by the evidence. He concluded that petitioner’s 
use of the false representations as alleged constitute un- 
fair methods of competition and unfair and deceptive 
acts and practices in commerce, in violation of the Fed- 
eral Trade Commission Act, and entered a provisional 
order to cease and desist. 

Petitioner appealed the examiner’s decision to the 
Commission, which, after reviewing the evidence, con- 
sidering briefs, and hearing argument, rendered its de- 
cision (App. pp. 49-55) denying that appeal and adopting 
the examiner’s findings, conclusions, and order as those 
of the Commission (App. p. 55). 

Upon the same date as that upon which it rendered its 
decision, the Commission issued an order directing peti- 
tioner to file with the Commission, within 60 days after 
service of that order, a report in writing setting forth in 
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detail the manner and form in which it had complied 
with the order to cease and desist contained in the 
initial decision. 


B. The Facts. 


Although petitioner has not, in its amended petition 
for review or brief, contested the validity of any of the 
Commission’s findings and conclusions, or challenged the 
substantiality of the evidence to support them, petition- 
er’s brief presents what is in several important respects 
an incomplete and inaccurate account of the facts upon 
which the order to cease and desist is based. 

The facts of this case are set out in detail in the de- 
cision of the examiner and in the opinion of the Com- 
mission, and may be summarized as follows: 

Petitioner is and for several years has been engaged 
in the manufacture, sale, and distribution, in commerce, 
of combs designed for use on human hair. Its comb busi- 
ness, conducted from its principal locations in New York 
and Pennsylvania into practically all States, exceeds a 
gross of $250,000 per year. It sold 4,275,000 combs in 
1954, and 5,079,000 in 1955, an average of one comb to 
every 33 inhabitants of the country (App. pp. 13-14). 

In the course and conduct of its business and for the 
purpose of describing, and to induce the purchase of its 
combs, petitioner has stamped and branded and advertised 
its combs as “Rubber” and “Hard Rubber,” thereby rep- 
resenting that they are made or composed of rubber or 
hard rubber (App. p. 14). 

The term “hard rubber” is properly applicable only 
to that unique substance obtainable only by the vulcani- 
zation process—by heating crude rubber with a large 
amount of sulphur. The term “hard rubber” is synony- 
mous with “Ebonite” and “Vulcanite.” The material is 
always opaque black unless artificially colored (App. pp. 
15-20). 

The term “rubber” when stamped or branded on a 
comb indicates that it is a “hard rubber” comb (App. 
pp. 17-18). 
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_ The purchasing public prefers “hard rubber” combs to 

those made of other materials, including the materials of 
which petitioner’s combs are made, and by a very large 
margin. The extent of this preference is revealed by 
the fact that a competitor of petitioner in the manufacture 
and sale of combs made from the same plastic material 
used by petitioner had been branding them with the word 
“rubber,” and when it stopped so branding them sales 
immediately decreased and within 18 months thereafter 
were less than 3% of what they had been (App. pp. 36- 
38). 

Petitioner’s combs are not made or composed of rubber 
or hard rubber (App. p. 15). They are made by injecting 
into hollow molds a melted plastic composed of a mixture 
of several chemicals, which cools and hardens in a few 
seconds. The predominant component of the mixture 
(84.9%) is a copolymer of styrene and acrylonitrile.” The 
next component (12.8%) is a copolymer of butadiene and 
acrylonitrile, made by a process called “emulsion poly- 
merization.” * The mixture also includes 1.96% pigment 
and .34% stabilizer (App. p. 21). This plastic material is 
manufactured, under a process patent, and sold to peti- 
tioner by Naugatuck Chemical Division of United States 
Rubber Company. Its trade name is “Kralastic D.” It 
is one of a group of similar plastic raw materials which 
this manufacturer calls “kralastics” (App. pp. 21-22). 

This material in its natural state is a very light opaque- 
to-translucent amber. At petitioner’s request that with 
which it was supplied was made black by the addition 
of pigment to the mixture, so that petitioner’s combs 
would come out of its molds with an appearance so like 
that of hard rubber combs that the public could not tell 
the difference (App. pp. 24-25). 


2 The findings reflect the undisputed fact established by the evi- 
dence of record that this component is what a chemist would call 
a “resin” (App. pp. 22, 46; and see Pet. Br., p. 3), and the public 
knows as a “plastic” (App. pp. 24, 34, 35, 38, 46). 


3 The findings reflect the undisputed fact established by the evi- 
dence that this component is a synthetic rubber latex (App. pp. 
20, 22, 34, 46; and see Pet. Br., p. 3). 





i) 





Petitioner admitted that the total cost of manufacturing 
a kralastic comb is far less than that of a rubber one 
(App. p. 41). Petitioner’s sales manager revealed that 
although its combs are made of the same material and 
by the same process at the same time, differing only in 
finishing and packaging, it markets them under different 
names and at varying prices, so as to match in style and 
appearance and slightly undercut in price the various 
genuine hard rubber combs of its competitors (App. pp. 
40-41). 

The examiner and the Commission found that peti- 
tioner’s practices are “not only a gross deceit upon the 
public but also would be fatal in the long run to [peti- 
tioner’s] honest competitors ...” (App. p. 41). They 
concluded that petitioner’s acts and practices constitute 
unfair methods of competition in commerce and unfair 
and deceptive acts and practices in commerce, in viola- 
tion of the Federal Trade Commission Act (App. p. 47). 

In response to its findings and conclusion, the Com- 
mission adopted and issued as its own the examiner’s 
order (App. pp. 47-48) directing petitioner, in connection 
with the offering for sale, sale and distribution in com- 
merce of any combs designed for use on human hair, to: 


cease and desist from representing, directly or by 
implication, by any advertisement, packaging, label- 
ing, branding, stamping, or other marking or indica- 
tion that such combs are “rubber” or “hard rubber” 
or are made of “rubber” or “hard rubber,” unless 
oe combs are in fact made of vulcanized hard 
rubber. 


II. STATUTES INVOLVED 


Federal Trade Commission Act, as amended: 


66 Stat. 632; 15 U.S.C. 1952 ed. § 45(a): 


Sec. 5(a)(1) Unfair methods of competition in 
commerce, and unfair or deceptive acts or practices 
in commerce, are hereby declared unlawful. * * * 

(6) The Commission is hereby empowered and 
directed to prevent persons, partnerships, or corpo- 
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‘rubber’ and ‘hard rubber’ on and in connection with said 
combs.” Even a cursory examination of the complaint 
reveals that this statement is not correct. 

The compiaint alleged that petitioner had made various 
representations that its combs “are made or composed of 
rubber or hard rubber” (Par. 4, App. p. 2), and that such 
representations are false, misleading, and deceptive, be- 

‘cause the combs with respect to which they were made 
are neither rubber nor hard rubber (Par. 5, App. p. 2). 

The complaint thus raised two issues: Whether peti- 

tioner had represented that its combs are rubber and 
‘hard rubber, and whether such representations are false. 

The first issue was settled in the affirmative by peti- 

tioner’s answer, in which it stated (Par. 4, App. p. 5): 
The allegations of Paragraph Four of the complaint 
are admitted. 


and (Par. 5, App. p. 5): 


. [petitioner’s] representation that its combs are 
made or composed of “rubber” or “hard rubber” were 
not, and are not, deceptive or misleading. 
thus admitting the representations alleged, and taking 
issue only with the allegation that they are false. This 

issue was resolved by the finding (App. p. 15): 

: It is found that they are false, misleading and de- 
ceptive as these combs are not made or composed of 
rubber or hard rubber. . 

Petitioner does not here chitin this finding that the 

representations are false and that its combs are not made 

of rubber or hard rubber (Pet. Br., p. 9). 

The order, conforming to the findings, prohibits the 
representation that petitioner’s combs are rubber or hard 
rubber. It thus is responsive to and within the scope of 
the complaint and the findings. ¢- 

2. Nor is it true, as petitioner states (Br. p. 8) that 
the issues at the hearings on the complaint were confined 
“solely to representations by the petitioner that combs 
manufactured, sold and distributed by the petitioner in 
commerce were ‘rubber’ and ‘hard rubber.’” The initial 
decision and the Commission’s opinion reveal that many 
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other issues were considered and settled. It was found, 
for example, as more fully set out in the summary of the 
findings of fact, pp. 3-5, above, that petitioner’s combs are 
neither rubber nor hard rubber, that the public prefers 
rubber and hard rubber combs by a very large propor- 
tion, that the word “rubber” on a comb means to the 
purchasing public that it is made or composed of hard 
rubber, that petitioner’s plastic combs were deliberately 
made to counterfeit the appearance of hard rubber combs, 
and that the profit to petitioner from being able to sell 
its plastic imitations of hard rubber combs as the genuine 
article has been larger than the profit obtainable from 
manufacture and sale of the genuine article. 

3. And it is not true, as petitioner asserts (Br. p. 8), 
that the hearing examiner confined his decision to the 
issue of whether petitioner could label and advertise its 
combs under the terms “rubber” and “hard rubber.” The 
statement of the hearing examiner which petitioner quotes 
was lifted from context, distorted, and given an implied 
meaning quite different from that which it has in context. 
The hearing examiner was pointing out in his Initial 
Decision (App. pp. 11-12) that evidence had been received 
which related to other so-called rubber products, but that 
the issues of the case really involve only the particular 
product under consideration, petitioner’s combs, and that 
his decision would pertain only to them. He said (App. 
pp. 11-12): 


While much of the evidence relates to other so-called 
rubber products, this case has been tried upon the 
issues thereof which present the more limited ques- 
tion of whether [petitioner’s] combs * * * can prop- 
erly be labeled and advertised as “rubber” and “hard 
rubber” combs. 


The excerpts quoted from the initial decision which peti- 
tioner gives at the top of page 9 of its brief also fail to 
support its argument as to the limited scope of the 
proceedings. Even in that excised form the quoted words 
show that the examiner was not attempting to make a 
precise and all-inclusive statement of the full issues being 
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resolved in the proceedings, but was only summarizing 
the general nature of the primary issue and the finding 
which disposed of it. That finding, it should be empha- 
sized, is that petitioner’s admitted representations are 
false, misleading and deceptive because its combs “are 


“not made or composed of rubber or hard rubber” (App. 


p. 15). 

4, And finally, it is not true, as petitioner states (Br. 
p. 9), that the Commission and the examiner emphasized 
“that the only issues raised by the complaint were whether 
the use of the terms ‘rubber’ and ‘hard rubber’ by the pe- 
titioner on its combs were false and deceptive branding 
and advertising of said combs * * *.” The portions of 


the opinion of the Commission which petitioner cites in 


support of that assertion (App. pp. 49-50) are merely 
general statements introductory to the discussion of the 


_ arguments presented to the Commission by petitioner 


upon appeal from the initial decision of the hearing ex- 


- aminer, and are not, as petitioner appears to intend this 


Court to understand, a declaration that the case litigated 
only the issue of whether or not petitioner might stamp 


on its combs the term “Rubber” or the term “Hard Bub- 
_ ber.” When read in context these statements of the Com- 


mission reveal that, like the hearing examiner, it was 


- considering the basic issue litigated in the case: Whether 


petitioner’s combs are made or composed of rubber or 
hard rubber. 

The Commission concluded that they are not, and 
agreed with the examiner that an order should issue 
prohibiting petitioner from continuing its false represen- 
tation that they are. 


B. Orders to cease and desist from the making of false 
representations properly can, and to be effective 
must, prohibit the making of such representations 
by any means. 


1. The Commission proceeded in this case under the 
provisions of Section 5 of the Federal Trade Commission 
Act (66 Stat. 632; 15 U.S.C. 1952 ed. Section 45(a)), 
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which empowers and directs the Commission to prevent 
the use of “unfair methods of competition in commerce 
and unfair or deceptive acts or practices in commerce.” 
(Emphasis supplied.) The Commission’s orders to cease 
and desist thus properly are to be directed at methods 
and practices, and are not to be limited to the prohibition 
of specific acts, EH. B. Muller & Co. v. Federal Trade 
Commission, 142 F.2d 511, 519 (C.A. 6, 1944). As the 
Court said in Hershey Chocolate Corp. v. Federal Trade 
Commission, 121 F.2d 968, 971-972 (C.A. 3, 1941): 


* * * the Commission’s power would be limited in- 
deed if it were restricted to enjoining unfair acts of 
competitors only as evidenced in the past. To be of 
any value the order must proscribe the method of 
unfair competition as well as the specific acts by 
which it has been manifested. In no other way could 
the Commission fulfill its remedial function. 


In P. Lorillard Co. v. Federal Trade Commission, 186 
F.2d 52, 58-59 (C.A. 4, 1950), the Court pointed out: 


And certainly it was proper in forbidding false 
advertising in the future, to make the order broad 
enough to forbid false and misleading advertising 
of which the company had been guilty even though 
it might be made with respect to cigarettes and to- 
bacco sold under a different name. The order ought 
not to be so limited in scope that the company could 
evade it by merely changing the name of its products. 
The Commission is entitled to make its order broad 
enough to prevent evasion. 

See also Federal Trade Commission v. Standard Ed. Soc., 
302 U.S. 112, 119 (1937); Federal Trade Commission v. 
Ruberoid Co., 343 U.S. 470, 474 (1952); H. Edelmann & 
Co. v. Federal Trade Commission, 239 F.2d 152, 156 (C.A. 
7, 1956); and Consumer Sales Corp. v. Federal Trade 
Commission, 198 F.2d 404, 408 (C.A. 2, 1952). 

The purpose of cease and desist orders such as this is 
to prevent deception of the public, EZ. Griffiths Hughes, 
Inc. v. Federal Trade Commission, 63 F.2d 362, 364 (C.A. 
D.C., 1933), which is entitled to get what it chooses, Fed- 
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eral Trade Commission v. Algoma Lumber Co., 291 US. 
67, 78 (1934). The Commission has determined upon evi- 
dence and facts and expertise uncontested here, that pre- 
vention of deception requires that petitioner cease using 
‘any means of making the false representation. That de- 
termination is neither arbitrary nor an abuse of authority 
or discretion. In Jacob Siegel Co. v. Federal Trade Com- 
mission, 327 U.S. 608, 613 (1946), the Supreme Court 
ruled: 


[The Commission] has wide latitude for judgment 
and the courts will not interfere except where the 
remedy selected has no reasonable relation to the 
unlawful practices found to exist. 


And in the most recent case involving this issue, Federal 
Trade Commission v. National Lead Co., 352 U.S. 419 
(1957), the Court reaffirmed Szegel and other cases hold- 
ing to the same effect, saying (p. 427): 


The emphasis that there was no charge, no evidence, 
no finding to support the inclusion of the objection- 
able provision in the order is misplaced. Its insertion 
was nothing more than a mode of implementation, 
selected by the Commission, to enforce its findings of 
violations of the Act. 


and (p. 428-429) : 


The Court has held that the Commission is clothed 
with wide discretion in determining the type of order 
that is necessary to bring an end to the unfair prac- 
tices found to exist. In Jacob Siegel Co. v. Federal 
Trade Commission, 327 U.S. 608 (1946), the Court 
named the Commission “the expert body to determine 
what remedy is necessary to eliminate the unfair or 
deceptive trade practices which have been disclosed. 
It has wide latitude for judgment and the courts will 
not interfere except where the remedy selected has 
no reasonable relation to the unlawful practices found 
to exist.” Id. at 612-613. [Citing also Federal Trade 
Commission v. Cement Institute, 333 U.S. 683, 726 
(1948); and Federal Trade Commission v. Ruberoid 
Co., 343 U.S. 470, 473 (1952)]. These cases narrow 
the issue to the question: Does the remedy selected 
have a “reasonable relation to the unlawful practices 


found to exist? 
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Petitioner here cannot possibly maintain that the Com- 
mission’s order has no reasonable relation to the unlawful 
practices found to exist. 

2. In this case petitioner does not attempt to deny 
the validity of the findings of the Commission that it 
designed and produced its plastic combs in a deliberate 
imitation of hard rubber combs, and falsely represented 
by various means that these imitations were the genuine 
article. It does not deny the finding that this practice 
has been profitable. It makes no offer to stop manufac- 
turing its plastic combs as counterfeits of rubber combs. 
Instead, it seeks from this Court a modification of the 
Commission’s order to permit it to continue the false 
representation that its plastic counterfeits are made or 
composed of rubber or hard rubber, by the use of terms 
other than those which it used to make that false repre- 
sentation in the past. 

Further comments of the Supreme Court in National 
Lead (352 U.S. at 429) also aptly apply here: 


The respondents were found to have plainly dis- 
regarded the law. In this respect the Commission 
correctly considered the circumstances under which 
the illegal acts occurred. Those in utter disregard 
of law, as here, “call for repression by sterner meas- 
ures than where the steps could reasonably have been 
thought permissible.” United States v. United States 
Gypsum Co., 340 U.S. 76, 89-90 (1950). Respondents 
made no appeal here from some of the findings as 
to their guilt. Having lost the battle on the facts, 
they hope to win the war on the type of decree. They 
fight for the right to continue to use individually 
the very same weapon with which they carried on 
their unlawful enterprise. 


3. In support of its argument that the Commission’s 
order is too restrictive and should be modified, petitioner 
presents only five citations of purported authority: 49 
C.J.S. §§ 48, 49 and 50; Denison v. Lewis, 5 App. D.C. 
328 (1895); NLRB v. Ford Motor Co., 119 F.2d 326 (C.A. 
5, 1941); Reltance Mfg. Co. v. NLRB, 125 F.2d 311, 322 
(C.A. 7, 1941); and Gimbel Bros., Inc. v. Federal Trade 
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Commission, 116 F.2d 578, 579-580 (C.A. 2, 1941). Not 
one of these citations is apposite.* 


C. Petitioner’s use of the term “rubber-resin,” or “resin 
rubber,” or “not vulcanized hard rubber,” as a de- 
scription of its combs, would be, as petitioner ac- 
knowledges, a violation of the order to cease and 
desist. 

1. Petitioner predicates its plea for a modification of 
the terms of the Commission’s order upon its recognition 
of the fact that the order would be violated should it use 
the terms “rubber-resin” or “resin rubber” or “not vul- 
'eanized hard rubber” as a description of its combs (Br. 
p. 10).5 This is true because the use of any of these 


#49 C.J.S., “Judgments,” concerns civil actions, not orders of 
administrative agencies entered to protect the public. The correct 
citation would have been 87 C.J.S., Trade-Marks, Etc., § 233(2), 
which concerns the breadth of Federal Trade Commission cease 
' and desist orders, and in every way supports the Commission’s 
position in this case. Denison concerned a judgment in a civil 
action upon a contract, Ford and Reliance involved a rule peculiar 
to certain very limited labor practice cases (See NLRB v. Salant 
& Saiant, 183 F.2d 462, 464-465 (C.A. 6, 1950)), and Gimbel de- 
leted from an order part of a requirement for an affirmative dis- 
closure. 


5It is somewhat confusing to find petitioner stating (Br., p. 10), 
“The [Commission] has conceded to this Honorable Court and the 
petitioner that its order equally prohibits the petitioner from rep- 
resenting that its combs are ‘resin-rubber’ and ‘not vulcanized 
hard rubber’ (J.A. 73, 75),” since neither at the cited place in the 
appendix nor at any other place has the Commission made such a 
“concession.” 

Since petitioner seeks to establish these facts, respondent hereby 
informs the Court that in connection with discussions with counsel 
for petitioner in the course of consideration of petitioner’s report 
of compliance proposed to be filed in accordance with an order of 
the Commission issued on the same date as the Commission’s de- 
cision (App. p. 48), representatives of the Commission informed 
counsel that the use of any terms such as these, implying that the 
combs in question are made or composed of rubber or hard rubber, 
would be a violation of the order to cease and desist. As is shown 
by the letter dated November 1, 1957, from the Secretary of the 
Commission to counsel for petitioner, which petitioner has in- 
corporated in the Appendix (p. 72) with the record of the pro- 
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terms would be a representation that the combs were 
made or composed of rubber of some type. 

Petitioner recognizes (Br. p. 9) that the Commission 
found that the word “rubber” on a comb indicates that it 
is a hard rubber comb, and does not challenge the correct- 
ness of that finding. Nevertheless, petitioner is seeking 
from this Court what the Commission has prohibited: 
permission to continue using that word on its combs. The 
conclusion is inevitable that its purpose must be to con- 
tinue its profitable deception of the public. We maintain 
that the prevention of such deception warrants and re- 
quires the complete removal of the word “rubber,” alone 
or in combination, from petitioner’s plastic combs. 

Petitioner, on page 10 of its brief, makes three errone- 
ous assertions which appear to be intended to convince 
this Court that the examiner considered the terms it now 
seeks to use to be proper descriptions of its combs, and 
therefore that the order should not have been made so 
broad as to prohibit their use. 

The first of these is that “neither the term ‘rubber resin’ 
nor the term ‘resin-rubber’ was within the scope of the 
complaint or the issues raised thereon.” As we have 
pointed out above, this is not correct, for the use of any 
term to make the unlawful representation alleged was 
within the scope of the complaint, the issues litigated, and 
the findings. 

The second incorrect assertion is that the hearing ex- 
aminer “pointedly characterized the petitioner’s combs as 
made of a ‘rubber-resin’ compound rather than of ‘hard 
rubber’ (J.A. 46; see also J.A. 22).” The examiner made 
no such characterization at any place in his decision, nor 
did the Commission make any such. Examination of the 


ceedings in this case, counsel was advised that the report sub- 
mitted pursuant to the aforesaid order had been rejected by the 
Commission because the Commission considered that the use of 
the term “rubber-resin” would violate the order. The Commission 
has no objection to petitioner’s thus extending the record in this 
case beyond that of the proceedings certified to the Court pursuant 
to the statute. 
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portion of the initial decision cited by petitioner in sup- 
port of this assertion reveals that the examiner was point- 
ing out, in his discussion of the evidence bearing upon 
the question of whether petitioner’s combs are made of 
rubber, that not even the inventor of the patented process 
claimed that his material is rubber, but rather that his 
patent claim was that the process would produce “a hard, 
tough, thermaplastic, homogeneous mixture of rubber and 
resin, a rubber-resin compound.” (App. p. 46) 
Nor is it true, as petitioner states (Br. p. 10) that 


A comb made of a “rubber-resin compound” the hear- 
ing examiner stated, “is a far ery from any claim 
that it is ‘hard rubber’ * * *” (J.A. 46). 


What the examiner actually said, in the course of the 
same discussion, was: 


In his claim, the inventor while referring to a vul- 
canizable rubber being used in the mixture, also re- 
ferred to “a curing agent sufficient to cure hard 
rubber to a condition ranging from a soft vulcanized 
to a semi-hard vulcanized state.” This is a far ery 
from any claim that it is “hard rubber” or can pro- 
duce a “hard rubber” product as respondent contends. 


Thus, the examiner did not make any finding indicating 
that he regarded the terms petitioner now seeks to use 
as proper designations of its combs. 

Instead he indicated clearly, in the findings adopted by 
the Commission, his view that the proper and non-de- 
ceptive designations for petitioner’s combs are “kralastic” 
and “plastic” (App. pp. 34, 35, 38, 46), pointing out (App. 
p. 46) that: 


[Petitioner] apparently carried on a successful 
hard rubber business in combs prior to Morgan’s 
[petitioner’s Director of Research ] decision to make 
combs of kralastic. There is no reason it cannot re- 
sume the manufacture of hard rubber combs or sell 
the combs it is currently manufacturing from Kralas- 
tic D as plastic or kralastic without confusing the 
public and unfairly competing with other manufac- 
turers by aes the terms “Rubber” or “Hard 
Rubber” thereto . 
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2. The Commission, in reaching its decision as to the 
remedy necessary to prevent further deception of the 
public by petitioner in its sale of its counterfeit hard 
rubber combs, took into consideration the fact that one 
of the two major chemical raw materials, the mixture of 
which produces the kralastics, is a synthetic rubber. In- 
deed, the significance of this fact provided the major issue 
of the protracted litigation, as the initial decision and 
the opinion show. But the fact that a rubber enters into 
the manufacturing process which produces the kralastic 
plastics is no reason to permit petitioner to continue 
the use of the word “rubber,” alone or in any combina- 
tion, upon or in connection with its combs. The Commis- 
sion found that, despite the fact that a rubber enters into 
the manufacturing process, the resulting material of which 
petitioner’s combs are made is not rubber or hard rubber 
(App. p. 15) and that (App. pp. 17-18): 


. . . the word “rubber” when stamped or branded 
on hia indicates that the same is a “hard rubber” 
comb. 


These findings petitioner does not dispute here (Pet. Br., 
p. 9), and they constitute sufficient basis for the Com- 
mission’s conclusion that the prevention of further de- 
ception of the public by petitioner requires the prohibition 
of any representation that its plastic combs are “rubber” 
or “hard rubber,” or are made or composed of “rubber” 
or “hard rubber.”® It is well established that even a 


6 The word “rubber,” alone or in any combination, is not a trade 
name in which petitioner has or could have acquired a proprietary 
interest as an asset of its business, unlike the trade names in- 
volved in Jacob Siegal Co. v. Federal Trade Commission, 327 U.S. 
608 (1946), U.S. Navy Weekly v. Federal Trade Commission, 207 
F.2d 17 (C.A.D.C., 1953), and Federal Trade Commission v. Army 
& Navy Trading Co., 88 F.2d 776 (C.A.D.C. 1937). It is merely 
a generic term, such as “wool,” which was involved in Federal 
Trade Commission v. Winsted Hosiery Co., 258 U.S. 483 (1922); 
“gold,” in Gold Tone Studios v. Federal Trade Commission, 183 
F.2d 257 (C.A. 2, 1950); “iridium,” in C. Howard Hunt Pen Co. v. 
Federal Trade Commission, 197 F.2d 273 (C.A. 3, 1952); and 
“wool,” in Gimbel Bros. v. Federal Trade Commission, 116 F.2d 
578 (C.A. 2, 1941). 
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partial truth may be prohibited when its use would result 
in deception, P. Lorillard Co. v. Federal Trade Commis- 
ston, 186 F.2d 52, 58 (C.A. 4, 1950): 


To tell less than the whole truth is a well known 
method of deception; and he who deceives by resort- 
ing to such method cannot excuse the deception by 
relying upon the truthfulness per se of the partial 
truth by which it has been accomplished. 


VI. CONCLUSION 


The order to cease and desist issued by the Federal 
Trade Commission in this case is within the scope of and 
properly responsive to the complaint, the issues litigated 
in the proceedings before the Commission, and the find- 
ings of fact. It prohibits continuation of the unlawful 
method of competition and the unlawful acts and prac- 
tices alleged in the complaint and established by the un- 
challenged findings. The specific terms which petitioner 
seeks now to use are merely examples of different means 
of accomplishing the same unfair methods of competition 
and unfair and deceptive acts and practices charged and 
found, and their use is, as petitioner acknowledged, within 
- the scope of the prohibition of the cease and desist order, 
and properly so. 
The Commission, therefore, prays that the petition to 
' review be dismissed and that, pursuant to the statute,’ 





7™“To the extent that the order of the Commission is affirmed, 
the Court shall thereupon issue its own order commanding obedi- 
ence to the terms of such order of the Commission.” Federal Trade 
Commission Act, § 5(c), 52 Stat. 112; 15 U.S.C. 1952 ed. § 45(c). 
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the Court enter its decree affirming the Commission’s 
order and commanding petitioner to obey it. 


Respectfully submitted, 


EARL W. KINTNER, 
General Counsel, 


JAMES E. CORKEY, 
Assistant General Counsel, 


E. K. ELKINS, 
Attorney, 
Attorneys for the Federal Trade Commission. 
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